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The act of March 5, 1879, ‘‘ to regulate contracts of insurance of buildings and 
structures,” (now section 3643 and 3644 of the Revised Statutes) applies 
to all policies issued since it went into effect, insuring any building or 
structure in this state, against loss or damage by fire. The neglect or 
omission of the agent to make the examination of the property and fix its 
insurable value, as the statute requires, cannot prevent its application 
to a policy issued by the company, or defeat or affect the operation of the 
statute. 


The statute is founded upon considerations of public policy; its purpose being 
to exact diligence ard care on the part of insurance companies to avoic 
improper risks and over-insurance, by requiring them to cause their 
agents to make personal examination of the property, a full description 
thereof, and fix its insurable value, as well as to protect the insured 
against unreasonable forfeitures and defenses. The more eftectually to 
accomplish these results, the statute holds the company liable on its 
policy, unless after its issue a change occurs increasing the risk, without 
its consent, or the insured has been guilty of intentional fraud; and in 
case of the total loss of the property by fire, the measure of the liability 
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is fixed at the amount mentioned in the policy, upon which the insurer 
received a premium. The statute cannot be regarded as conferring upon 
the assured a mere personal privilege which may be waived by agreement. 
It moulds the obligation of the contract into conformity with its pro- 
visions, and establishes the rule and measure of the insurer’s liability. 


Conditions of the policy providing for a different rule or measure of liability, 
being in conflict with the statute, are without any binding force. Of 
this character are stipulations to the effect that the amount of the loss or 
damage shall be estimated according to the actual value of the property 
at the time of the fire, and not more than it would cost the insurer or in- 
sured to restore the same; and, that no action on the policy shall be com- 


menced until an award of arbitrators, chosen for that purpose, shall be 
obtained. 


Where there has been no intentional fraud on the part of the insured, a con- 
dition or situation of the property at the time of the insurance, which the 
examination the agent is required by the statute to make should have 
reasonably discovered, cannot avail to defeat a recovery on the policy; 
nor, in such case, if the loss be total, it is competent for the insurer to 
prove that the value of the property is less than the amount mentioned in 
the policy. And statements in the application concerning such condition 
or value are immaterial, and cannot be fraudulent. 


On the Ist day of June, 1883, the plaintiff in error, a foreign in- 
surance company doing business in this state, issued and delivered 
to the defendant in error, a resident of the county of Ashtabula, its 
policy of insurance, whereby, in consideration of the payment of 
the premium therein mentioned, it agreed and undertook to insure 
him to the amount of seven hundred dollars on his frame building 
situated in that county, against loss or damage by fire for the term 
of one year. The building is described in the policy as a “frame 
building belonging to insured and occupied as private dwelling and 
store building;” and the policy contains among others-the follow- 
ing conditions : “The amount of loss or damage to be estimated 
according to the actual cash value of the property at the time of the 
fire, and not more than it would cost the insurer or insured to re- 
place or restore the same. This policy shall be and become void 
* * * in case the assured shall have made any false or fraud- 
ulent representation, or concealed any fact material to the risk;” or 
ifthe premises “shall be or become vacant.” It further provides 
that, in case of loss, the value, and damage to the property, shall at 
the written request of either party be submitted to arbitration, 
and that no suit against the company “shall be sustainable in any 
court of law or chancery for the recovery of any claim by virtue of 
this policy until after an award shall have been obtained.” 

On the 4th day of June, 1883, the building so insured was totally 
destroyed by fire, and on the 4th day of April, 1884, the assured 
brought his action against the company in the Court of Common 





1890. ] Queen Ins. Co. vs. Leslie. 675 


Pleas of Ashtabula County, to recover the amount of the insurance 
specified in the policy. 

The petition contains all the necessary allegations to entitle the 
plaintiff to recover. The answer of the company denies that the 
assured rendered a particular account of the loss or made proof 
thereof in accordance with the policy, and alleges that in his ap- 
plication for the policy the assured “falsely and fraudulently stated, 
represented, and warranted that the building mentioned in the 
policy was of the value of one thousand dollars, whereas the same 
did not exceed in value the sum of two hundred and fifty dollars, 
as he well knew;” and further, that in the application “the plaintiff 
falsely and fraudulently stated, represented, and warranted that the 
building was then occupied as a private dwelling and store-room, 
whereas the building was then unoccupied as he well knew;” and 
also, that the agent of the company did not examine the property, 
and such examination was waived by the plaintiff. The answer 
also avers that the plaintiff ought not to maintain his action, be- 
cause no arbitration was had concerning the loss, or award made, 
fixing the amount. The reply denies each of the allegations of the 
answer except those averring there had been no arbitration and 
award. The case was tried to a jury, and a verdict rendered for 
the plaintiff for the amount claimed. A bill of exceptions was 
taken, from which it appears that, on the trial, the plaintiff gave 
evidence tending to prove the issues on his part, and the defend- 
ant gave evidence tending to prove that the actual value of-the 
property was less than the amount named in the policy, and also, 
that at the time the policy was issued, the property was unoccu- 
pied, and had been for a considerable time before. Upon the close 
of the testimony the plaintiff moved the court “to take from the 
jury all evidence of the value of the property insured.” The bill of 
exception states that “the defendant objected,” but the court sus- 
tained the motion. To which the defendant excepted. 

Thereupon defendant requested the court to charge the jury as 
follows :— 

1. “ That, asit is admitted by the pleadings that the building in- 
sured was not examined by an agent of the insurer (the defendant), 
the plaintiff can recover no more than the actual loss or damage 
sustained by him by the destruction of his building by fire as 
shown by the evidence.” 

Which the court refused to give, and did not give, amd defendant 
excepted. 
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2. “That, as it is admitted by the pleadings that no award was 
had or obtained fixing the amount of plaintiffs loss and damage, 
the plaintiff cannot recover.” 

Which the court refused to give, and did not give, and the de- 
fendant excepted. 

3. “If the jury find from the evidence that the plaintiff stated in 
his written application that the building insured was occupied as 
a dwelling and store-room at the time it was insured, when in 
truth, and in fact, the building was then vacant, and plaintiff then 
knew that it was vacant, plaintiff cannot recover.” 

Which the court refused to give, and did not give, and defendant 
excepted. 

In the general charge, the court, among other things, instructed 
the jury, that if they found for the plaintiff upon the issues, their 
verdict should be “for seven hundred dollars, and interest thereon 
from the time when the same became due and payable, according 
to the terms of the policy.” 

To which the defendant excepted. 

A motion for a new trial having been overruled, and judgment 
entered on the verdict, the case was taken on error to the circuit 
court, where the judgment was affirmed, and the reversals of both 
judgments is now sought in this court. 


Henry Havs and Tueovore Hatt, for Plaintiff in Error. 
Nortuaway & Fircn, fur Defendant in Error. (Filed no brief.) 


Wittras, J. 
The plaintiff in error contends for the reversal of the judgments 
below, on the grounds: (1) That, as the pleadings admit no award 
was made by arbitrators fixing the amount of the loss, as provided 
by the policy, the plaintiff could not maintain the action; (2) 
that the false statement of the plaintiff in the application for the 
insurance, that the building was occupied as a dwelling and store- 
room, when in fact it was unoccupied, vitiated the policy; and (3) 
that the plaintiff, in the application, falsely represented and war- 
ranted the property to be of a value grossly in excess of its actual 
value, which avoided the policy, and if not, by its terms, the plaint- 
iff could recover no more than the actual value of the property at 
the time of the loss. The questions raised are so intimately con- 
nected, they may be considered and disposed of together. 
The policy expressly provides that the amount of the loss or 
damage is to be estimated according to the actual cash value of 
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the property at the time of the fire, and no suit shall be com- 
menced therefor until after an award of arbitrators, chosen for 
that purpose, shall have been obtained, fixing the amount; and 
that the policy shall be void if the property should be or become 
vacant. 

It is not doubted that, when not controlled by statutory regula- 
tion, the conditions contained in a policy of insurance are as obli- 
gatory upon the assured as any other part of the contract; and it 
has been held that, when the policy provides that it is issued upon 
the condition that, if the statements made in the application are 
false, it shall be void, statements therein contained known to be 
untrue will avoid the policy, whether material to the risk or not: 
Jeffries vs. Life Ins. Co., 23 Wall, 47. It therefore becomes neces- 
sary in the decision of this case to determine the effect of the legis- 
lation of this state on the policy in question. 

The conditions contained in policies of insurance, both life and 
fire, and the exceptions to the risk, and the contingencies upon 
which the company would be relieved from liability, became so 
numerous and complicated, usually printed in small type on the 
back of the policy, in terms which persons unlearned in the law or 
business of insurance would not readily understand that it became 
a matter of no little difficulty for the assured to tell whether the 
policy afforded him any indemnity or not; and when the event in- 
sured against happened, the uncertainty of his claim against the 
company, constrained him to abandon, compromise, or litigate it. 
The legislatures of several of the states enacted statutes designed 
to give greater certainty to the contract of insurance, and protect 
the assured against unreasonable forfeitures and defenses; which 
statutes, it is generally held, apply to and control all policies is- 
sued subsequent to their enactment. Of this character is the act 
of the legislature of this state passed March 5, 1879, entitled “an 
act to regulate contracts of insurance of buildings and structures.” 
This act, with some unimportant verbal changes, was carried into 
the Revision of 1880, and is now sections 3643 and 3644 of the Re- 
vised Statutes, which read as follows:— 

Sec. 3643. “Any person, company, or association, hereafter in- 
suring any building or structure against loss or damage by fire or 
lightning, by a renewal of a policy heretofore issued, or otherwise, 
shall cause such building or structure to be examined by an agent 
of the insurer, and full description thereof to be made, and the in- 
surable value thereof to be fixed by such agent; in the absence of 
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any change increasing the risk, without the consent of the in- 
surers, and also of intentional fraud on the part of the insured, in 
case of total loss, the whole amount mentioned in the policy or re- 
newal upon which the insurers receive a premium, shall be paid, in 
case of partial loss, the full amount of the partial loss shall be 
paid; and in case there are two or more policies upon the prop- 
erty, each policy shall contribute to the payment of the whole or 
the partial loss in proportion to the amount of insurance men- 
tioned in each policy; but in no case shall the insurer be required 
to pay more than the amount mentioned in its policy.” Sec. 3644. 
**A person who solicits insurance and procures the application 
therefor, shall be held to be the agent of the party hereafter issu- 
ing a policy upon such application or renewal thereof, any thing in 
the application or policy to the contrary notwithstanding.” 

These sections were in force when the policy in suit was issued, 
and entered into and became part of the contract of insurance, 
fixed the measure of the obligation created by it, and control its 
construction and operation. The contract of insurance is evi- 
denced by the policy, and like all other contracts is governed by 
the laws in force when made; and the policy in question having 
been delivered in this state to a citizen thereof, insuring real 
property there situated, is an Ohio contract, and governed by the 
statute referred to. The purpose and scope of the statute are not 
doubtful. It was designed as its title declares, “to regulate con- 
tracts of insurance of buildings and structures.” Its terms are 
plain and unambiguous, and the evil it was intended to remedy is 
apparent. It makes the person soliciting the insurance the agent 
of the company issuing the policy, and puts it out of the power of 
the company to avoid its liability thereon, by stipulating in the 
policy, as was sometimes done, that he shall be considered the 
agent of the assured. The duty is expressly enjoined upon the 
company taking the risk, to cause the building to be examined by 
its agent, and full description thereof to be made by him, and the 
insurable value of the building to be fixed by such agent. The 
performance of this duty will enable the company to ascertain for 
itself the condition of the building, the nature of the risk, and de- 
termine the amount for which it is willing to write the policy. 
The responsibility is thus cast upon the insurance company of de- 
termining, by such examination, whether it will insure the building, 
and if so, for what sum; and when it so chooses to take the risk, 
issue its policy, and receive premiums upon it, there is no reason 
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why it should not be bound by its own examination and valuation. 
Hence the statute, we think, very wisely provides, that * in the ab- 
sence of any change increasing the risk without the consent of the 
insurer, and of intentional fraud on the part of the insured,” the 
company shall be liable; if the loss be total, then for the whole 
amount named in the policy; if partial only, then for the full 
amount of the partial loss; and in case there is more than one 
policy upon the property, each shall contribute to the payment of 
the whole or partial loss in proportion to the amount of insurance 
mentioned in each policy. 

If, after the policy is issued, there be any change in the condi- 
dition or surroundings of the property which increases the risk, 
without the consent of the insurer, or if there be intentional fraud 
on the part of the insured, these are regarded by the statute as 
matters of substance, and may defeat a recovery on the policy; 
but where there has been no intentional fraud on the part of the 
insured, a condition or situation of the property at the time of the 
insurance, which the examination, the agent is required by the 
statute to make, would have reasonably discovered, cannot, we 
think, be made available for that purpose; nor can the insurer, in 
case the property is entirely destroyed, be allowed to show that 
the value of the property is less than the amount mentioned in the 
policy. 

It is contended by counsel for the plaintiff in error that the 
statute does not apply to this policy, because: (1) The policy 
contains an agreement essentially different from the terms of 
the statute, which, it is claimed, it was competent for the parties 
to make, and by which they are mutually bound; and (2) no exam- 
ination of the property was made by the agent of the company. 
And they further contend that, if the statute governs the policy, 
the statements in the application, of value, and condition of the 
property, constituted an intentional fraud. 

The statute rests upon considerations of public policy; one of its 
purposes being to exact of insurance companies doing business in 
this state reasonable diligence and care to avoid improper risks 
and overinsurance, by requiring their agents to make personal ex- 
amination of the property, and fix its insurable value, before writ- 
ing the insurance. Well-regulated companies, after such examina- 
tion, would not take the risk if not a proper one, nor write a policy 
for an amount greater than the actual value of the property. The 
more effectually to accomplish this purpose, the statute has 
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provided that the company shall be liable on its policy, unless a 
change subsequently occurs increasing the risk, without its con- 
sent, or the assured has been guilty of intentional fraud; and, that 
in case of total loss, the company shall abide by the valuation it 
has placed upon the property. Under the rule of liability thus es- 
tablished by the statute, responsible companies are less likely to 
take risks recklessly, or for a sum greater than the value of the 
property; and persons whose buildings are insured receive pro- 
tection against the injustice resulting from merely technical de- 
fenses, founded upon the many conditions inserted in the policy, 
formerly resorted to. The statute cannot be treated as conferring 
upon the assured a mere personal privilege which may be waived 
or qualitied by agreement. It has a broader scope. It moulds 
the obligation of the contract into conformity with its provisions, 
and establishes the rule and measure of the insurer’s liability. 
Terms and conditions embraced in the policy inconsistent with the 
provisions of the statute are subordinate to it, and must give way. 
The stipulations of the policy that the loss or damage shall be esti- 
mated according to the true value of the property at the time of 
the fire, and that no suit shall be maintained until the amount 
shall be fixed by an award, are in conflict with the statute, and 
therefore inoperative; and evidence in support of the defenses 
founded on them was inadmissible. And, since the loss of the 
property was total, and the statute fixes as the measure of dam- 
ages the amount mentioned in the policy, and makes the company 
liable therefor in the absence of any change increasing.the risk, or 
of intentional fraud, it follows that the statements in the applica- 
tion of the value of the property, and its condition, were immaterial, 
upon which the insurer had no right to rely, and could not be 
fraudulent. 

Nor do we think the operation of the statute can be defeated by 
the neglect of the agent to make the examination, or fix tbe insur- 
ance value of the property as it requires. The duty of the com- 
pany is to obey the law, and its disregard of that duty can give it 
no greater rights than the observance of it would. It is obvious 
that, if insurance companies were exempted from the operation of 
the statute by the omission of their agents to comply with its pro- 
visions, the statute would be practically annulled and its object 
defeated. 

Authorities are not wanting in which statutes of a similar nature 
have been given construction, which sustain, in principle, the 
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views here expressed. A statute of Missouri enacted that “no 
misrepresentation made in obtaining or securing a policy of in- 
surance on the life or lives of any person or persons shall be 
deemed material, or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or 
event.on which the policy is to become due; and whether it so 
contributed in any case shall be a question for the jury In an- 
swer to a suit upon a policy issued by a foreign company to a citi- 
zen of that state, after the statute went into effect, it was alleged 
that the policy contained a provision that the answers ofthe as- 
sured to the questions contained in the application should consti- 
tute warranties, and that, if the policy should be obtained through 
fraud, misrepresentation, or concealment, it should be absolutely 
void. It was further alleged that the answers in several particu- 
lars were false, but not that the matters in regard to which they 
were false contributed to the death of the assured. The plaintiff 
demurred, and the demurrer was sustained; the court holding that 
the statute applied to all policies delivered in that state after it 
went into effect, and, where the provisions of the policy conflict 
with the act, the latter controlled. Inthe opinion of the court, af- 
ter referring to the case of Jeffries vs. Life Ins. Co., supra, and 
other cases, in which it was held that where a policy contained the 
provision that, if the statements in the application were not true, 
the policy should be void, the false statement of a fact avoided the 
policy, although it was not material to the risk. It was said by Dil- 
lon, C. J., “the legislature of Missouri conceived, and we think, 
wisely, that the promises held forth to the assured in the policies 
in general use were too often a delusion and a snare, and as the 
courts were powerless to correct the evil it ought to be cor. 
rected by statute.” The learned judge further says: “We are of 
opinion that policies issued and delivered in Missouri, after the 
act took effect, fall within its protective operation, and as to such 
policies the act is to be treated as if incorporated in them. The 
general rule is that laws in existence are necessarily referred to in 
all contracts made under such laws, and that no contract can 
change the law.” 

White vs. Conn. Mut. Life Ins. Co. (4 Dillon, Circuit Court Reps., 
177); Wall vs. Equitable Life Assurance Society (32 Federal Rep., 
273),involved the, construction of a Missouri statute which provides, 
that no policy on life hereafter issued by a company authorized to 
do business in this state shall, after payment of two full annual 
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premiums be forfeited or become void by reason of non-payment of 
premiums; and also provides for temporary insurance, and that 
upon the death of the insured during the term of temporary insur- 
ance, and where no condition of the policy is violated except non- 
payment of premiums, the company shall be liable for the full 
amount insured, as if there had been no default in payment. It 
was there held that a provision in a policy which required the pay- 
ment of three full annual premiums before the insured was en- 
titled to temporary insurance was void. The opinion of the court 
is by Brewer, J., in the course of which he says, it is insisted by the 
defendant that the statute “merely gives a right or privilege to 
the insured, which, like any other personal right or privilege, he 
may, for a sufficient consideration, waive; and that such waiver, not 
being forbidden by statute, is not contrary to public policy in any 
sucb sense as that the courts should refuse to enforce it.” But the 
learned judge in answer to the claim of the defense said: “It is 
notorious that many insurance companies were rigorous in insisting 
upon forteitures, sometimes under very inequitable circumstances, 
and there was no little public clamor by reason thereof. Such 
clamor prompted many legislatures to interfere, and seek by legis- 
lation to protect what they supposed the rights of the insured. 
Such seems to have been the thought of the Missouri legislature, 
and it evidently intended by its legislation to provide a fixed and 
absolute rule applicable -to all cases, absolute and universal, be- 
cause if applied only in cases in which the policies were silent, or 
if it could be waived or changed, a child can see that it-would pro- 
tect only so far as the insurance companies were willing.” 
Chamberlain vs. N. H. Fire Ins. Co. (55 N. H., 249) was a case 
where the plaintiff, a mortgagee, insured the buildings on the 
mortgaged premises against loss by fire, in the defendant company. 
The policy provided that in case of loss, the insurance should be 
paid to the mortgagee, to the amount of the mortgage, and con- 
tained a condition that the policy should be void if the premises 
should become vacant without immediate notice to the company, 
and its consent indorsed thereon. The mortgagor afterward re- 
moved from the premises, and they remained vacant for several 
montks, when they were destroyed by fire. A statute of New 
Hampshire then in force provided “that no policy should be 
avoided by reason of any mistake or misrepresentation, unless it 
appears to have been intentionally and fraudulently made; but the 
party insuring, in any action brought against them on such policy, 
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may show the facts, and the jury shall reduce the amount for which 
such party would otherwise be liable, as much in proportion as the 
premiums ought to have been increased if no mistake or misrepre- 
sentation had occurred.” In commenting upon this statute. Fos- 
ter, C. J., in the opinion of the court, says: ‘‘ The policy and pur- 
pose of the law were to promote honest and open fair dealing, to 
do equal justice, to protect the confidence reposed by the insured 
in those with whom he may contract, and (especially discla:ming 
any reference to the defendant company) to spring the traps con- 
cealed in the mass of rubbish before the unwary traveler shall 
have put his feet in them; to prevent and prohibit, in short, the 
farce and fraud by which it has too often been found that the party 
apparently insured by the stipulations written on one side of a 
piece of paper, was uninsured by the conditions involved in the in- 
surance typography indorsed upon the other side of the same 
piece of paper.” And again he says, “the legislature of 1855 en- 
acted the substance of the law which is now expressed in sec. 2, ch. 
157, Gen. Stats., and every subsequent contract of insurance made 
in this state has been made in view of, and in subordination to, this 
law, which has thus been practically incorporated into the contract.” 

A statute of Wisconsin provided, that where real property in 
that state, insured against loss by fire, should be destroyed by 
fire without criminal fault of the assured, the amount of insurance 
written in the policy should “be taken and deemed to be the true 
value of the property at the time of such loss, and the amount of 
the loss sustained.” This statute was construed in the case of 
Reilly vs. Franklin Ins. Co. (43 Wis., 449), where the plaintiff had 
policies on his property, issued by different companies, aggregating 
ten thousand dollars. The policy issued by the defendant com- 
pany was for $1,000. The property was destroyed by fire, and 
suit brought on the policy. The answer alleged, as in this case, 
that it was provided in the policy that the loss or damage should 
be established “according to the true and actual marketable value ” 
of the property at the time of the loss, which, it was alleged in that 
casé, did not exceed seven thousand dollars; and the defendant 
claimed, that 1t was only liable for its proportion of that sum, be- 
ing one-tenth of that amount. The plaintiff demurred to the an- 
swer, and the demurrer was sustained. It was insisted by the de- 
fendant that if the statute applied, it should be construed to mean 
that the amount of insurance written in the policy should be taken 
as prima facie the value of the property, so as, in case of total loss, 
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to place the onus of proving the realvalue upon the insurer instead 

of the insured; and, that the statute did not prevent the parties 
from agreeing in the policy that the true value of the property 
should be the measure of the loss, and the stipulation to that effect 
in the policy should control. But the court held otherwise. In 
the course of an able opinion by Cole, C. J., it is said, “The words 
of the statute are neither obscure, doubtful, or ambiguous as to 
their meaning, and they therefore afford but little room for inter- 
pretation. In clear and precise terms they make, in case of total 
loss of real property without criminal fault of the assured, the 
amount of insurance written in the policy, the value of the prop- 
erty at the time of the loss; and that amount is fixed as the meas- 
ure of damages. It is analogous to a valued policy, only here the 
statute peremptorily declares what shall be deemed the value of 
the property at the time of loss, and what sum shall be paid as in- 
demnity. And as the intention of the legislature is obvious, the 
statute clearly prescribing that the amount of insurance written in 
the policy shall be deemed the true value of the property at the 
time of loss, it results that the above allegation (of the answer) is 
bad and shows no defense. For if the statute is to have effect as 
enacted, nothing is left open in the case to proof; ‘the true and 
actual cash and marketable value of the property,’ at the time it 
was destroyed, is not a matter to be inquired into, as the amount 
of insurance written in the policy determines the amount of the 
loss and fixes the extent of the recovery.” Again he says, “We 
have no doubt that the statute applies to the policy; and so far as 
there is any conflict or inconsistency between it and the provisions 
of the policy, the statute must control. The law must be regarded 
as though written in the policy itself; and the stipulation that 
the loss shall be established according to the actual cash market- 
able value of the property when destroyed, being in conflict with 
the rule of damages prescribed by the statute, must fall.” 

In Thompson ys. St. Louis Ins. Co. (43 Wis., 459), the construc- 
tion given the statute in the preceding case of Reilly vs. Ins. Co., 
was approved, and it is there held that a stipulation in the policy, 
that the amount of the loss, in case of difference between the par- 
ties, should be settled by arbitration, and that no suit should be 
brought until an award was obtained “fixing the amount,” has no 


effect, and that neither an arbitration nor award need behad or 
averred. 
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To the same effect is Thompson vs. Ins. Co., 45 Wis., 388. In 
Bammessel vs. Brewers’ Ins. Co. (43 Wis., 463), the answer alleged 
that the policy contained the condition that “all fraud or attempt 
at fraud, by false swearing or otherwise, should cause a forfeiture 
of all claim under the policy, and that after the loss the plaintiff 
made and delivered to the defendant a false and fraudulent ac- 
count of the alleged loss and damages, duly sworn to by him, in 
which he falsely and fraudulently stated the actual cash value of 
the property, immediately before the fire, to be materially greater 
than it was. This was held to be no defense; for, as the statute 
fixed the amount of recovery at the sum written in the policy, 
false statements of its value could not be material or constitute a 
fraud. And Cayou vs. Ins. Co. (68 Wis., 610) holds the same 
way. In the Oshkosh Gaslight Company vs. Germania Fire Ins. 
Co. (71 Wis., 454), the court say: “The statute must be regarded 
as a part of the contract of insurance, and the amount written in 
the policy as liquidated damages agreed upon by the parties; and 
this is so notwithstanding other clauses in the policies inconsistent 
therewith.” And the Supreme Court of Maine, speaking of a sim- 
ilar statute of that state, and its effect on policies issued after its 
adoption, says: ‘The act is to be regarded as included in and a 


part of the policies issued since its passage. Nor is this any 
hardship upon the parties, for all are deemed to have contracted 
with knowledge of its existence, and subject to its provisions :” 
Emery vs. Piscataqua F. & M. Ins. Co., 52 Me., 322, 326. 

The law, as we conceive it to be, was administered in the trial 
court, and the circuit court committed no error in affirming its 
judgment. Judgment affirmed. 
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SUPREME COURT OF OHIO. 


STATE ex rew., ArrorNey-GENERAL, 


Us, 
WESTERN UNION MUT. LIFE & ACC. SOCIETY.* 


Corporations organized under section 3630 of the Revised Statutes, whieh do 
not comply with the laws regulating regular mutual life insurance com- 
panies, have no power to issue policies guarantying any fixed amount to 
be paid at the death of the member, ‘‘ except such fixed amount shall be 
conditioned upon the same being realized from the assessments made on 
members to meet it;” and those corporations so organized which do com- 
ply with such laws are authorized to issue endowment policies ‘‘ promis- 
ing to pay to members during life any sum of money or thing of value.” 
Such Ohio corporations are not permitted to do business in ano her state 
upon substantially the same basis and limitations as they are m Ohio, 
when by the laws of such other state they are not permitted to issue such 
endowment policies, nor any policy of insurance so conditioned, nor any 
that does not specify the sum of money to be paid, and unconditionally 
obligate such corporation to pay the amount so specitied, to the bene- 
ficiaries of such payment; and corporations organized on the assessment 
plan under the laws of such other state are not entitled to do business in 
this state. 

The business, which corporations of other states organized to insure lives of 
members on the assessment plan ‘‘shall be permitted to do in this state,” 
under the provisions of section 3630e, Rev. St., is that contemplated by 
section 363), which does not include the business of insuring the lives of 
members for the benefit of others than their families and heirs. A cor- 
poration of another state organized for insuring lives upon the plan of 
assessments upon its members, without other limitation than that the 
policy-holder shall have an insurable interest in the life of the member, 
is not embraced within either of said sections. 

That clause ot section 3630 of the Revised Statutes which provides that 
**such company or association shall not be subject to the preceding sec- 
tions of this chapter,” does not apply to corporations of other states 
organized for insuring the lives of members for the benefit of others than 
their families and heirs. Corporations of that class are not entitled to 
transact any business of insurance in this state until they procure from 
the superintendent of insurance a certificate of authority so to do; nor 
can any person act as agent in this state for such company until a license 
to do so is procured from the superintendent of insurance, as required by 
section 3604, id. Such licenses continue in force, unless suspended or 
revoked, until the Ist day of April of the year next after the date of their 
issue, and no longer. 


When a foreign corporation, doing business in this state, is exercising its 
franchises in contravention of the laws thereof, it may be ousted there- 
from by proceedings in quo warranto. 


* Decision rendered, March 4, 1890 
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Daviv K. Warson, Attorney-General,. and R. A. Harrison, fur 
Plaintiff. 

C. D. Rosrrrson, for Defendant. 

Wuuiams, J. 

It is contended in behalf of the plaintiff that the defendant is not 
entitled to carry on its business of insurance in this state, and that 
it is therefore exercising its franchises herein contravention of law, 
because (1) Ohio corporations, organized under section 3630 of the 
Revised Statutes, are not permitted to do business in the state of 
Michigan on substantially the same basis and limitations as they 
are in Ohio; (2) the law under which the defendant is organized 
authorizes it to engage in the business of insuring lives on the plan 
of assessments upon surviving members without other restriction 
than that policy-holders shall have an insurable interest in the 
lives of the members, which companies organized for the mutual 
protection of its members within this state are not permitted to do; 
and (3) the defendant has failed to comply with the laws of this 
state, which require that such corporations shall obtain annually 
from the superintendent of insurance a certificate of authority and 
licenses to their agents to do business in this state. 

1. The business of life insurance, and the terms and conditions 
upon which foreign companies may be admitted to carry on that 
business, are regulated in this state by statute; and the right of 
the defendant to transact its business of insurance within the state, 
if possessed by it, must be derived, it is conceded, from section 
3620e, Rev. St., which is as follows:— 

Any corporation, company, or association organized under the law of any 
other state to insure lives of members on the assessment plan, and authorized 
to transact the business contemplated in section thirty-six hundred and 
thirty, shall be permitted to do such business, to wit, the business contem- 
plated in section thirty-six hundred and thirty, in this state, by first comply- 
ing with the laws of the state of Ohio, regulating corporations, companies, or 
associations organized for the mutual protection of its members within this 
state, upon obtaining from the superintendent of insurance of this state a 
certificate of such compliance, which certificate shall not be granted until 
such foreign corporation, company, or association shall have appointed,an 
agent or attorney within this state upon whom service of process may be 
had: provided, that the superintendent of insurance shall not be required to 
issue certificates to do business in Ohio to an agent of any such corporation, 
company, or association organized in any state in which such Ohio corpora- 


tions, companies, or associations are not permitted to do business on substan- 
tially the same basis and limitations as they are in Ohio. 


In view of the proviso contained in this section it becomes impor- 
tant to determine upon what basis and limitations Ohio corporations 
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are permitted to do business in Ohio. These are ascertained by 
reference to sections 3630 and 3630c of the Revised Statutes. The 
former section is as follows:— 


Section 3630. A company or association may be organized to transact the 
business of life or accident insurance on the assessment plan, for the purpose 
of mutual protection and relief of its members, and for the payment of stipu- 
lated sums of money to the families or heirs of the deceased members of such 
company or association and may receive money either by voluntary donation 
or contribution, or collect the same by assessment on its members, and may 
accumulate, invest, distribute, and appropriate the same in such manner as 
it may deem proper; that all accumulations and accretions thereon shall be 
held and used as the property of the members, and in the interest of the 
members, and shall not be loaned to, used, appropriated, or invested for the 
benefit of any officer or manager of such company or association; and pro- 
vided that no company or association shall issue a certificate for a greater 
amount than such company or association shall be able to pay from the pro- 
ceeds of one assessment; and such company or association shall not be subject 
to the preceding sections of this chapter 

It is provided in section 3630c that— 

No such corporation, company, or association issuing endowments, certifi- 
cates, or policies, or undertaking or promising to pay to members during life any 
sum of money or thing of value, or certificate or policy guarantying any fixed 
amount to be paid at death, except such fixed amount or endowments shall 
be conditional upon the same being realized from the assessments made on 
members to meet them, shall be permitted to do business in this state until 
they shall comply with the laws regulating regular mutual life insurance 


companies. 

Whatever powers such companies possess are derived exclusively 
from the laws of this state, and the limitations and restrictions 
imposed upon them by those laws, both with respect to the classes 
of business they may transact and the mode of doing it, operate 
upon them as well when doing business outside of the state as 
within it. Their corporate capacity in these respects cannot be 
enlarged by the laws of any other state in which they may be per- 
mitted to do business. By the plain provisions of these statutes 
no company organized under section 3630, unless it complies with 
the laws regulating regular mutual life insurance companies, can 
issfle any policy guarantying any fixed amount to be paid at death, 
“except such amount shall be conditional upon the same being 
realized from the assessments made on members to meet them.” 
In other words, the obligation of the policy, and the only one the 
company can thus contract, is to pay upon the death of the mem- 
ber such sum, and only such, as may be realized from the assess- 
ments made on members to meet it. The policy does not create 
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an unconditional obligation tu pay the amount specified in it, nor 
has the company corporate power to issue such policy, or contract 
such obligation, in this state or elsewhere. Then those companies 
so organized, which do comply with the laws regulating mutual life 
insurance companies, are authorized to issue endowment policies, 
undertaking to pay members “during life any sum of money or 
thing of value,” and policies guarantying a fixed amount to be paid 
at death. These are the basis and limitations upon which such 
companies are authorized to Co business in Ohio, and the question 
to be determined here is whether they are permitted by the laws 
of Michigan to do business there upon substantially the same basis 
and limitations. It is not enough that they be permitted there to 
exercise some of their franchises, or transact a part only of the 
business they are authorized to do in Ohio, but they must there 
be permitted to do substantially the same business, upon substan- 
tially the same terms and conditions, as they are in Ohio. If, by 
the laws of Michigan, any substantial limitation or restriction is 
placed upon such Ohio companies in regard to the character or 
extent of the business they may transact there, to which they are 
not subject in Ohio, it cannot be said that they are permitted to 
do business there upon substantially the same basis and limitations 
as they are in Ohio. 

By section 15, of the Michigan statute, under which it is admitted 
by the answer the defendant was re-organized, it is provided that— 

Every policy or certificate issued by any corporation in that state, and doing 
business under that act, and promising a payment to be made upon a con- 
tingency of death, or of disabisity by accident, shall specify the sum of money 
it promises to pay upon such contingency insured against, and the number 
of days after satisfactory proof of the happening of such contingency, at 
which such payment should be made; and that upon the occurrence of such 
contingency, unless the contract shall have been voided by fraud or by breach 
of its condition, the corporation shall be obligated to the beneficiaries of 
such payment at the time and to the amount specified in the policy or certifi- 
cate; and that this indebtedness shall have priority over all indebtedness 
thereafter incurred, except as provided in case of the distribution of assets 
of an insolvent corportion. And section 17 of the same act provides that no 
corporation or association organized under the laws of any other state for the 
purpose of insuring lives or furnishing accident indemnity upon the co- 
operative assessment plan shall be authorized to do busines in Michigan until 
it shall have obtained a certificate of authority from the commissioner of 
insurance of that state, and that no such certificate of authority shall be 
issued unless the corporation or association applying therefor “has in force 
policies of insurance upon which the proceeds of one assessment will pay the 


highest amount insured upon each of the lives of the members for which the 
VoL. XIX.—44, 
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assessment is levied, the full amount agreed to be paid upon the death of any 
one member, and that it is paying, and for twelve months next preceding has 
paid, the highest amount named in its policies or certificates in full. 

Thus it appears that by the laws of Michigan every policy issued 
by a corporation in that state “ promising a payment to be made 
upon a contingency of death, * * * shall specify the sum of money 
it promises to pay, * * * and upon the occurrence of such con- 
tingency * * * the corporation shall be obligated to the benefi- 
ciaries of such payment * * * tu the amount specified in the 
policy,” and no certificate of authority to do business in Michigan 
shall be issued to any corporation or association organized under 
the laws of any other state unless for the twelve months next pre- 
ceding it has paid, and is paying, the full amount named in its 
policies, nor unless it has in force policies upon which the proceeds 
of one assessment will pay the highest amount insured upon the 
lives of the members for which the assessment is levied, the full 
amount agreed to be paid upon the death of any one member; 
while, as we have already seen, corporations organized under the 
Ohio statute are not obligated to pay the full amount specified in the 
policy, but only such sum as may be realized from assessments made 
on its members, and their policies must so provide: They are 
incapable of making any other contract, or issuing any policy of 
insurance not so conditioned, unless they comply with the laws 
regulating mutual life insurance companies, in which event they 
are permitted, in Ohio, to issue endowment policies: 

It is admitted by the answer that the laws of the state of Michi- 
gan do not permit endowment policies to be issued or contracts of 
that kind to be made by corporations organized to do business on 
the assessment plan, and for that reason the commissioner of insur- 
ance of that state refused to issue his certificate of authority to an 
Ohio company organized under section 3630 to do business in that 
state. Whether, therefore, the Ohio corporation does or does not 
comply with the laws regulating regular mutual life insurance com- 
panies, it is not, im either event, permitted to do business in the 
state of Michigan upon substantially the same basis and limitations 
as it is in Ohio. 

2. Does the defendant come within the class of companies which, 
under the provisions of section 3630, may be admitted to do busi- 
ness in this state? It will be observed that only companies 
organized under the laws of any other state to insure the lives of 
members on the assessment plan and authorized to transact the 
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business contemplated in section 3630, are entitled to do business 
in this state, and, furthermore, that it is only the business contem- 
plated in section 3630 that such companies shall be permitted to 
transact. The language of the statute is “any corporation, com- 
pany, or association, organized under the laws of any other state 
to insure lives of members on the assessment plan, and authorized 
to transact the business contemplated in section thirty-six hundred 
and thirty, shall be permitted to do such business, to wit, the busi- 
ness contemplated in section thirty-six hundred and thirty, in this 
state,” upon the conditions therein specified. As often as the 
question has been presented, it has been held by this court that 
section 3630 does not contemplate or permit the business of insur- 
ing the lives of members otherwise than for the benefit of their 
families and heirs: In State vs. Moore (38 Ohio St., 7), it is decided 
that “a company of another state, organized for ‘insuring lives on 
the plan of assessment upon surviving members,’ without limitation, 
does not come within the class of companies provided for in section 
3630 of the Revised Statutes. That section does not embrace 
companies insuring the lives of members for the benefit of others 
than their families and heirs.” And in State vs. Moore (39 Ohio 
St., 486), the relator, a New York corporation, organized on the 
assessment plan, and authorized by the law governing it to issue 
policies payable to the legal representatives of the member, or to 
any beneficiary designated by such member, sought to compel, by 
mandamus, the insurance commissioner of this state to issue to it 
the necessary certificate entitling it to do business in this state. 
But the writ was refused. Doyle, J., in the opinion, after quoting 
the above paragraph of the syllabus in State vs. Moore (38 Ohio 
St., 7), says: “The principle thus announced would exclude the 
relator unless the law has been changed by subsequent legislation.” 
The legislation has not in this respect been changed. It is 
admitted by the pleadings that the defendant is authorized by the 
law of its re-organization to issue policies on the lives of its mem- 
bers for the benefit of any person who has an insurable interest in 
such life. By section 15 of the Michigan statute, set out in the 
petition, it is provided that corporations doing business under the 
act shall not issue any policy “upon a life in which the beneficiary 
has not an insurable interest;” and it is further provided by the 
same section that any member “shall have the right at any time, 
with the consent of such corporation or association, and with the 
consent of the beneficiary, if he be a creditor, to make a change in 
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his beneficiary,” within certain specified limits; and, further, tbat 
“such corporation shall not issue policies or certificates to bene- 
ficiaries as a creditor or creditors that do not state that they are for 
collateral security, payable as the interest of such beneficiaries 
may appear; and in every such case said creditor or creditors 
shall only be entitled to such portion of the amount insured 
(not exceeding the face of the policy) as shall cover the indebted- 
ness of the member to said creditor at the date of his death.” 
And section 17 of the same statute provides that “no corporation 
or association organized or doing business under or by virtue of 
the laws of any state or territory of the United States, or District 
of Columbia, or foreign country, for the purpose of insuring lives, 
or furnishing accident indemnity upon the co-operative assessment 
plan, shall be authorized to do business in the state until it shall 
have obtained a certificate of authority from the commissioner of 
insurance of this state, as hereafter provided, nor unless the state 
or territory of the United States, or District of Columbia, or foreign 
country under whose laws such corporation or association is 
organized, shall extend the right to such corporations of this state 
to do business in such state, territory of the United States, District 
of Columbia, or foreign country, upon similar conditions to those in 
this act prescribed.” The defendant is therefore not entitled to 
carry on its business in this state, and the superintendent of 
insurance may rightfully withhold from it license and authority 
to do so. 

3. It is alleged in the answer that the superintendent of insur- 
ance, on the 13th day of September, 1886, authorized the defendant 
to transact business in this state; but it is admitted that neither 
the defendant, nor any agent of the defendant, has received any 
certificate or license from him since that date, and that it has con- 
tinued to carry on its business in Ohio without other license or 
authority than that first granted it. The claim of the defendant 
is that when it obtained from the superintendent of insurance the 
certificate provided for in section 3630e, it was placed in all 
respects upon the same footing as companies organized under sec- 
tion 3630, and is therefore entitled to the benefit of the last clause 
of that section, which provides that “such company or association 
shall not be subject to the preceding sections of this chapter.” 
We regard the case of State vs. Moore (38 Ohio St.), supra, decisive 
of this claim, adverse to the defendant. The relator in that case 
claimed that by reason of the clause referred to in section 3630, 
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and the provisions of the supplementary act of April 12, 1880, 
which enacted section 3630e, substantially as it is now, so far as it 
affects this question, it was exempt from the operation of section 
3604, which was then and is now in the same chapter with section 
3630. The statute under which the relator in that case was 
organized authorized it to engage in the business of insuring lives 
on the plan of assessments upon its surviving members, without 
other restrictions than that the policy-holders should have an 
interest in the lives of members; and it was held, as before noticed, 
that such companies did not come within the provisions of section 
363), and that the relator was subject to the preceding sections of 
the chapter. Inthe opinion of the court, White, J., says: ‘The 
character of the company or association authorized to do business 
un ler section 3530 is thus described in the section:— 

A company or association may be organized for the purpose of mutual pro- 
tection and relief of its members, and for the payment of stipulated sums of 
money to the families or heirs of the deceased members of such company or 
association, and may receive money, either by voluntary donation or con- 
tribution, or collect the same by assessment on its members; * * * and such 
association shall not be subject to the preceding sections of this chapter. 


It is companies and associations of this character alone that are 
exempt from the operation of the preceding sections of the act, and 
this exemption is allowed on account of the limited nature of the 
life msurance they are authorized to assume, being confined to 
insurance for the benefit of the families and heirs ofthe members.” 
We have already seen that the defendant is engaged in the busi- 
ness of insuring lives upon the plan of assessments upon surviving 
members without other restriction than that policy-holders shall 
hav3 an insurable interest in the lives of the members, and it is not 
within the class of companies proviced for in section 3630, and 
therefore not exempt from the operation of the preceding sections 
of that chapter. One of these sections (3604) provides that “no 
company organized by act of Congress, or under the laws of auy 
other state of the United States, shall transact any business of 
insurance in this state until it procures from the superintendent of 
insurance a certificate of authority so to do;” and it further pro- 
vides that no “person or corporation shall act as agent for any 
such company in procuring applications for insurance, taking risks, 
or in any manner transacting the business of insurance, until such 
person or corporation procures from the superintendent of insur- 
ance a license so to do.” And by the provisions of section 3616 





694 Report of Decisions. [ Aug., 


all licenses so granted “shall continue in force, unless suspended 
or revoked, until the 1st day of April of the year next after the 
date of their issue.” We are of the opinion that the license granted 
to the defendant and its agents on the 13th day of September, 1886, 
expired on the Ist day of April ensuing, and that since that time 
the defendant has been doing business in this state without 
authority of law. 

4. The defendant, availing itself of the rule that the demurrer 
searches the-record and reaches the first defective pleading, con- 
tends that the facts averred in the petition do not entitle the 
plaintiff to the relief demanded. It appears from the petition 
that the defendant is a corporation organized under the laws of the 
state of Michigan, and the contention of the defendant is that quo 
warranto cannot be maintained against it in this state, because it « 
can be ousted of its franchises only by the sovereignty which 
bestowed them. Undoubtely the franchises which a state has con- 
ferred upon a corporation cannot be taken from it by the act of 
another state or by the judgment of its courts: Mor. Priv. Corp., 
§ 659. The purpose of this action, however, is not to deprive the 
defendant of the franchises with which it has been invested by the 
laws of the state creating it, but to inquire into its authority to 
carry on its business in this state, and, if found to be exercising its 
franchises in this state in contravention of the laws thereof, to oust 
it therefrom. It is provided by section 6761 of the Revised 
Statutes that the civil action of quo warranto may be brought in 
the name of the state against a corporation when it claims or has 
exercised “a franchise, privilege, or right in contravention of law.” 
There can be no doubt of the power of the legislature to prescribe 
the terms and conditions upon which foreign corporations may be 
admitted to do business in this state. It was held in Telegraph 
Co. vs. Mayer (28 Obio St., 521), that “foreign corporations can 
exercise none of their franchises or powers within this state except 
by comity or legislative consent. That consent may be upon such 
terms and conditions as the general assembly, under its legislative 
power, may impose.” It was said by Johnson, J., in the opinion of 
that case, that foreign corporations “may be excluded from the 
state altogether, or admitted on such terms as the state may pre- 
scribe.” Before exercising their franchises in this state such cor- 
porations must, of course, comply with the conditions so imposed. 
Without such compliance the exercise of their franchises in the 
state would be in contravention of the laws uf the state, and, as 
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just noticed, section 6761, Rev. St., expressly authorizes the action 
of quo warranto to be brought by the state against a corporation 
which claims or has exercised a franchise or privilege in contraven- 
tion of law. This statute is not limited to corporations organized 
under the laws of Ohio, but applies to corporations generally. If 
it had been intended to confine the application of the statute to 
domestic corporations, apt language for that purpose would doubt- 
less have been employed. We hold that a foreign corporation, 
which is carrying on its business, and making contracts. in that 
behalf, in this state, is exercising therein its corporate franchises, 
from which, when exercised in contravention of ¢he laws of the 
state, it may be ousted by proceedings in quo warranto. The 
proper judgment in such case is not to oust the corporation from 
the franchise of being a corporation, or from any of the franchises 
conferred on it by the law of its creation, but from the exercise 
of its franchises in this state. Demurrer sustained, and judgment 
of ouster. 


UNITED STATES CIRCUIT « OURT. 


EASTERN DISTRICT OF ARKANSAS. 


MARINE INS. CO. 


Us, 
ST. LOUIS, I. M. & S. RY. CO.* 


A cotton compress company agreed with a railroad company that the latter 
should transport cotton, received at certain sheds of the railroad, to its 
compress, the railroad giving bills of lading for cotton so received to be 
transported after compress. The plaintiff insured certain cotton thus 
delivered and, alleging that it was destroyed through negligence of the 
railroad, claimed to be subrogated to the right of compensation. 

Held, The insured need not be joined in the action ; which may be brought 
by the insurer in its own name. 

Held, That a city cannot lease a public street for private use. 

Held, That the railroad was liable for damages resulting from a nuisance in 
allowing cotton to accumulate on the street adjacent to its sheds until 
the street was virtually impassable ; and press of business is no excuse. 

Held, Where the contract of insurance was made in another state, it cannot 
be alleged that the insurance company was not authorized to do business 
in the state where the suit was brought. 


* Decision rendered, February 10, 18:0. 
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U. M. & G. B. Ross, E. W. Kowsatx, and Sanpers & Warns, /or 
Plaintiff. 
Joun M. Moore and Dongs & Juunson, for Defendant. 


CALDWELL, J. 

This suit was brought to recover the value of certain cotton de- 
stroyed by fire in the city of Little Rock on the 14th day of 
November, 1887. The plaintiff, Marine Insurance Compaty, a cor- 
poration created by the laws of Great Britain, brought the suit 
against the defendant, the St. Louis, Iron Mountain & Southern 
Railway Company, a corporation created by the laws of this state, 
and alleged that prior to the 20th day of September, 1887, the 
Union Compress Company was engaged in compressing cotton bales 
for transportation; that its compress was located in Argenta, im- 
mediately opposite Little Rock, on the north side of the Arkansas 
River; that the defendant was a common carrier, owning and oper- 
ating a railway that formed a connection between certain sheds of 
the compress company, situated at the intersection of Main and 
Water Streets, in Little Rock, and its compress, in Argenta; that 
prior to that time the defendant had agreed with the compress com- 
pany that it would transport the cotton in bales that might be re- 
ceived at said sheds in Little Rock, across the river, to the compress, 
for compression; that, for the purpose of realizing and increasing 
the compensation thus agreed upon, the defendants made said 
sheds a receiving station for all cotton, in common or uncompressed 
bales, that might be delivered there, giving bills of lading for all 
cotton deposited there, upon application of consignors, to any point 
in the United States or Europe, to which it might be consigned, 
reserving in the bills of lading the right to have the cotton com- 
pressed; that while this contract was in force R. E. Douglas & Co. 
and the Howell Cotton Company placed certain bales of cotton in 
said sheds, for future compression and shipment, and took out poli- 
cies of insurance against loss or damage by fire on the same from 
the plaintiff; that the defendant did not remove the cottcn that 
was received at the sheds from time to time, but suffered it to ac- 
cumulate until the sheds became full, and the cotton was piled out- 
side, clear across Main Street, leaving only a narrow passage-way 
for footmen, with hales of cotton on either side, thus creating a 
public nuisance in the street; that defendant neglected and refused 
to remove the cotton thus accumulated until the 14th day of No- 
vember, when the pile of cotton in the street caught fire, from acci- 
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dent or otherwise, and extended thence to the sheds, which were 
burned, together with the insured cotton above named ; that the 
insurance covered the full value of the cotton, which had been paid 
by the plaintiff to the insured. The defendant demurred to the 
complaint because the insured, Douglas & Co., and the Howell 
Cotton Company were not made parties. 

Our statute requires that “every action must be prosecuted in 
the name of the real party in interest:” Mansf. Dig., § 4933. It also 
provides that, “where the assignment of a thing in action is not 
authorized by statute, the assignor must be a party, as plaintiff or 
defendant.” Section 4934, The latter section has no application 
to the present case. The complaint does not allege any assignment. 
The right of the insurance company that has paid a loss to recover 
of the wrong-doer, after payment of the loss, does not depend upon 
contract, agreement, stipulation, or privity: Sheld. Subr., §1. The 
right of subrogation is sometimes spoken of as an “equitable as- 
signment,” but that is only a convenient figure of speech. From 
the time of the insurance the insurer has a pecuniary interest in 
the thing insured, and he becomes entitled to a legal remedy when- 
ever he suffers a loss by reason of that interest, and it appears that 
the loss has been occasioned by the wrongful act of another. Of 
course, he has no right of action until he has paid the loss to the 
insured, because until that time he has suffered no damage. In 
Deshler vs. Dodge (16 How., 622), the plaintiff brought replevin for 
bills that had been assigned to him,and it was held that he was not 
suing in the character of assignee. So it has been held that, when 
a note is made payable to bearer, a transferee thereof does not hold 
by assignment, and that an executor holding under a will of his 
testator does not hold as assignee: Bushnell vs. Kennedy, 9 Wall. 
387, and cases cited. In Insurance Co. vs. Insurance Co. (129 U.S., 
462), the court says:— 

From the very nature of the contract of insurance, as a contract of indem 
nity, the insurer, upon paying to the assured the amount of a loss, total or 
partial, of the goods insured, becomes, without any formal assignment,or any 
express stipulation to that effect in the policy, subrogated in a corresponding 
amount to the assured’s rights of action against the carrier, or other person 
responsible for the loss, and in a court of admiralty may assert in his own 
name that right of the shipper. 

In respect of parties plaintiff, the first section of our Civil Code 
above cited renders our practice similar to that prevailing in the 
admiralty courts. It has been held under its provisions that the 
holder of a promissory note payable to order might sue on it 
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without joining the payee, though the latter had never indorsed it: 
Heartman vs. Franks, 36 Ark., 504. And it is held that, under the 
reformed codes of procedure, the action of the insurance company, 
in cases of this sort, may be brought in the name of the insurer: 
Sheld. Subr., §230 ; Swarthout vs. Railway Co., 49 Wis., 625; Insur- 
ance Co. vs. Railway Co., 73 N. Y., 405. Where the value of the 
property destroyed exceeds the insurance paid, then the suit must 
be brought in the name of the insured (Insurance Co. vs. Railroad 
Co., 3 Dill., 1); though doubtless, under our system of practice, the 
insurer might be joined where the joinder would not oust the juris- 
diction of the court: Crandall vs. Transportation Co., 16 Fed. Rep., 
75. But, as it is alleged in the complaint in this cause that the 
plaintiff has paid the insured the full value of the property de- 
stroyed, itis plain that the latter have no interest in the present 
controversy, and hence that they are not necessary parties. 

That the plaintiff is suing in its own right, and not as assignee of 
the insured, although its title may be in some sense derivative 
through them, is a proposition that is made equally obvious by the 
decision in Railroad Co. vs. Dow, 120 U. S., 287. In that case Dow 
and others, acting as trustees under a mortgage, had expended 
money in taking up a prior mortgage, given to secure a debt bear- 
ing the conventional rate of interest of 10 per cent per annum, the 
legal rate being 6 per cenc per annum. The trustees brought suit, 
claiming that they were entitledto enforce the prior mortgage, and 
that, standing in the shoes of the mortgagee,they should be allowed 
interest on the debt secured by the mortgage at the conventional 
rate; but the court refused to entertain this view, and held that 
after payment the trustees could claim no more than 6 per centum 
per annum. The court said: “The right of subrogation is not 
founded on contract. It is a creature of equity, is enforced solely 
for the purpose of accomplishing the ends of substantial justice, 
and is independent of any contractual relations between the par- 
ties.” And in Johnson vs. Barrett (117 Ind., 551), the court says: 
“ Subrogation is the substitution of another person in place of a 
creditor, so that the person substituted will succeed to all the rights 
of the creditor, having reference to the debt due him. It is inde- 
pendent of any merely contractual relations between the parties to 
be affected by it, and is broad enough to include every instance in 
which one party is required to pay a debt for which another is 
primarily answerable.” The demurrer was overruled. 
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The defendant then filed an answer, admitting the contract be- 
tween it and the Union Compress Company ; but it denied that it 
had made the cotton sheds in Little Rock a receiving station for 
the shipment of cotton; asserted that the cotton in the sheds was 
solely in the possession and under the control of the compress com- 
pany ; denied that it ever induced shippers to deliver cotton at the 
sheds, or that it ever permitted cotton unreasonably to accuwulate 
at that place ; denied that it had participated in the creation of a 
public nuisance in the street ; denied all carelessness ; and asserted 
that the insured were stockholders and officers of the compress 
company, and that by storing the cotton in the sheds they had con- 
tributed to the loss thereof. The defendant pleaded further that 
the plaintiff was a foreign corporation, doing business in the state 
of Arkansas, and that at the time of the issue of the policies it had 
never complied with the requirements of a statute of that state 
mentioned in the opinion of the court. 

The cause was tried before a jury, when the following facts ap- 
peared in evidence: The cotton sheds referred to were located on 
the corner of Main and Water Streets, in Little Rock, two streets 
that cross each other at right angles; the latter street running 
parallel with the Arkansas River, which was near by. At that point 
Main Street approaches the river by a steep descent, and is there- 
fore rarely used, except by footmen, by whom it was much used, 
mainly in going across Water Street to a club-house built near the 
river, and for the purpose of crossing the river on several skiff fer- 
ries that landed at the foot of Main Street. On Water Street the de- 
fendant operated its railroad, which had a switch made for the pur- 
pose of receiving cotton from a platform built in front of the cotton 
sheds by the compresscompany. By the terms of the agreement be- 
tweenthe compress company and the defendant, made early in Sep- 
tember, 1887, the defendant was to take cotton in common bales deliv- 
ered at the sheds to Argenta for compression, for the price of two 
dollars a car; and, as common carriers preferred to have the cotton 
compressed for the convenience of transportation, it was agreed that 
the compress company should load the cotton on cars to be provided 
by the defendant in Little Rock, whence it was to be carried to the 
compress in Argenta, and there compressed by it, and reloaded on 
cars for further shipmentto any point to which it might be consigned ; 
the compress company insuring the cotton from loss by fire while 
it might be lying at the sheds, and subsequently, until reloaded on 
the cars after compression, for the benefit of the defendant, all for 
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the price of thirteen cents for each hundred pounds of cotton. 
The Memphis & Little Rock Railroad Company also had a like 
arrangement with the compress company, but it had no access to 
the sheds in Little Rock, and could only get the cotton to be 
shipped by its line by a side track running by the compress build- 
ing, in Argenta. The custom of doing this business was of some 
years’ standing, and had its origin in a like agreement between the 
Little Rock Oil & Compress Company and the defendant. The 
Union Compress Company was organized in June, 1887, and suc- 
ceeded to the property and business of the former company; and 
at the beginning of the cotton season of that yeur it renewed and 
continued the agreement that previously had been acted upon. 
The customary manner of doing the business was as follows: Any 
shipper in Little Rock, having cotton to ship to any point in the 
United States or Europe, would take it to the cotton-sheds, and 
thereupon the compress company would give him a receipt for the 
same, in the form of a printed warehouse receipt. This the ship- 
per would take to the office of the defendant, or to that of the 
Memphis & Little Rock Railroad Company, which would take up 
the receipt, and would give to him a bill of lading for the trans- 
portation of the cotton to its final destination in Europe or America 
reserving in the bill of lading the right to compress the cotton so 
received. Upon this the railway company uotified the shipment to 
the compress company, which at once insured the cotton for the 
benefit of the railway company, as above stated. 

It appeared that very large quantities of cotton were thus re- 
ceived by the compress company during the three months imme- 
diately preceding the fire. The evidence showed that the defend- 
ants had not furnished cars to remove the cotton thus deposited; 
that the place where it was deposited was near the business centre 
of the city; that the compress company exercised control over its 
sheds and grounds in Little Rock; but that at the compress in 
Argenta there was a shipping clerk, whose salary was paid by the 
compress company and the defendant jointly. At the time of the 
fire the cotton had accumulated at the sheds until there were from 
3,600 to 4,000 bales at that place. The sheds had been filled to 
overflowing, until a lower story on Water Street, not intended for 
the storage of cotton, had been filled, after which cotton was placed 
outside, on the platform utilized in loading it on cars, and then it 
had been piled across Main Street, which was shown to be a public 
street, leaving only a narrow way for footmen to pass, as above 
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stated. At the time of the fire there were thus deposited 1,463 
bales of cotton for which bills of lading had been given by the 
defendant, and 1,211 bales for which the Memphis and Little Rock 
Railroad Company had given bills of lading. The rest of the cot- 
ton, including that to which this suit directly relates, was un- 
billed. There was evidence to show that it was the custom of 
shippers to deposit cotton of a grade required until the proper 
number of bales of that grade cou:d be gathered together, when it 
would be shipped under one bill of lading. Further, that the 
cotton of Douglas & Co. and the Howell Cotton Company was thus 
deposited waiting an opportunity to make corresponding additions 
preparatory to shipment. It also appeared that, owing to the 
block of cotton at the sheds in October and November, the com- 
press company had objected to the depositing of cotton at the 
sheds, unless for the purpose of immediate shipment; but that it 
had never actually refused to receive any cotton brought to its 
sheds, and that defendant had continued to give bills of lading for 
all cotton which was offered for shipment, down to and inelnding 
the day of the fire. It also appeared that Douglas & Co. and the 
Howell « otton Company were fully aware of all the facts above 
stated at the time the insurance was taken, ard one or more mem- 
bers of each firm owned stock in the compress company; and that 
the cotton insured by them would have been included in bills of 
lading within a day or two, if the fire had not occurred. Of ail 
the cotton shipped from Little Rock during the cotton season of 
1887, being about 35,000 bales previous to the fire, only about fifty 
bales, as it appeared, had been shipped from any other point save 
the cotton sheds of the compress company, and some 500 to 1,000 
bales that had been hauled to the depot of the Memphis & Little 
Rock Railroad Company in Little Rock, on account of the block of 
cotton at the sheds at the foot of Main Street. At the time of the 
fire the accumulation of cotton at the sheds had been going on for 
five or six weeks, and some of the cotton that was burned had 
been entered on bills of lading as much as five weeks before the 
fire. It was shown that at that time the weather was unusually dry; 
that, while other persons having cotton near she railway sprinkléd 
it after the passage of each train, nothing was done to protect the 
cotton in and near the sheds at the foot of Main Street, except 
that a watchman was kept to look after it. Persons smoking pipes, 
cigars, and cigarettes passed at will along the passage on Main 
Street, between the cotton bales, and the cotton had been previously 
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fired more than once by accident, and the fire had been put 
out. It was shown that the officers of the compress company, dur- 
ing the time that the cotton was there accumulating. made repeated 
demands on the defendant for cars to remove the cotton, but that 
none were furnished. 

The defendant introduced testimony to prove that during the 
autumn of 1887 there was a large and unexpected increase of 
freight for its road, growing out of an unexpected increase in the 
manufacture of lumber and the early maturing of the cotton crop, 
so that it was impossible to procure cars to meet the demand thus 
made; but the car-service agent of the defendant, being one of its 
witnesses, testified that in 1887 there were plenty of cars at Little 
Rock to have removed the cotton, and that he did not know why it 
was not removed. The defendant offered to prove that the city 
council of Little Rock had leased the ground in Main Street, at the 
foot thereof, to the Little Rock Oil & Compress Company for the 
storage of cotton, and that it had succeeded to its rights. This was 
objected to, because the council had no right to lease a public 
street for private uses, and because the lease provided that it should 
not be assigned without the council’s consent, which was not shown. 
The plaintiff read an ordinance of the city forbidding, under a 
penalty, the storage of goods or commodities on the streets, and a 
proclamation of the mayor of the city, issued in September of 1887, 
calling attention to the illegality and danger of storing cotton in 
the streets. The evidence also showed that the bales of cotton in 
the street had been, for the most part, if not all, cut open for the 
purpose of sampling them, and that holes were thus left in the 
bales where the cotton was exposed; also that the baling covering 
the bales was made of cloth of a very inffammable character. The 
fire originated in or near the narrow. passage between the bales on 
Main Street, and was kindled by a match in the hands of a boy, 
who was passing, and who was smoking a cigarette. The fire de- 
stroyed all the property above mentioned, and much other valuable 
property, real and personal. 

As the questions involved in this case have been extensively dis- 
cussed, and the case itself presents some novel features, I think it 
proper to state my conclusions of law upon the evidence adduced. 
As to the more material questions of fact, there is hardly a conflict 
in the testimony. 

I have had no difficulty in excluding the lease from the city 
council. To say nothing about the clause against assignment of 
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the lease, it was plainly ultra vires, and void. The streets of the city 
do not belong to the council, but to the public,—and by that I mean 
the public at large, and not merely the inhabitants of the city,— 
and to their use they are forever dedicated. The city charter 
makes it the duty of the city council to keep them open and free 
from nuisance. It provides that “the city council shall have the 
care, supervision, and control of all the public highways, bridges, 
streets, alleys, public squares, and commons within the city; and 
shall cause the same to be kept open and in repair, and free from 
nuisance.” See Mansf. Dig., 737. The only legal effect of the 
lease, it would seem, is to render the city liable for the damages 
resulting from such a licensed nuisance: Cleveland vs. King, 132 
U.S., 295. It makes no difference that, owing to the declivity at 
the foot of Main Street, the street at that point was not commonly 
frequented by vehicles. The requirements of the public as to prop- 
erty set aside for its perpetual use was not a matter to be passed 
on by the council, and it is plain that, by the establishment of a 
ferry or the building of a bridge at that point, it might at any time 
become one of the most frequented of all the thoroughfares 
of the city, the expansion and amelioration of which cannot be 
hindered by leases of the streets by the city council. The law is 
well settled, as it ought to be, that all such leases are void: 2 Dill. 
Mun. Corp., § 660; McDonald vs. Mayor (N. J.); Harrisburg’s Ap- 
peal (Pa.); Gas. Co. vs. Teel, 20 Ind., 131. 

The Union Compress Company and the defendant had the same 
right to use Main Street that others had; no greater, and no less. 
Cotton or commodities of any kind may be lawfully placed in the 
street for immediate transportation, but no one can have the right 
to appropriate any part of a street to a private use. The city ordi- 
nance that was read only gives emphasis to what was the law be- 
fore it was passed, and what would remain the law if it were 
repealed. The storage of goods or impediments of any kind on the 
street for an unreasonable time is an act that constitutes a nuisance: 
Patterson vs. Railroad Co., 56 Mich., 172; Henry vs. Dennis, 93 
Ind., 452; Maddox vs. Cunningham, 68 Ga., 431; Turner vs. Holtz- 
man, 54 Md., 148; Wendell vs. Mayor, 39 Barb., 336; Callanan vs. 
Gilman, 107 N. Y., 360. And one who thus encroaches on a street 
for an unreasonable length of time is guilty of creating and main- 
taining a nuisance, whether the encroachment materially inter- 
feres with the use of the street or not. “The right to pass and re- 
pass upon a public highway is not restricted to any part, for ‘the 
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public are entitled not only to a free passage along the highway, 
but to a free passage along any portion of it not in the actual use 
of some other traveler: 1 Hawk., P. C., c. 32, §11;” State vs. Ber- 
detta, 73 Ind., 185, 38 Amer. Rep., 117, and note. In this case 
there was not only an obstruction of the street, but the obstruction 
was caused by many thousands of bales of cotton, a very combusti- 
ble material, contiguous to the business center of the city. It was 
created and continued for several weeks through a very dry sea- 
son, when the cotton was in danger of being fired by the sparks of 
passing locomotives, by persons smoking in the street, and by 
other means. Considering the fact that it would be next to im- 
possible to extinguish a fire originating in this accumulation of 
combustible material until the whole of it should be consumed, 
and that the fire thus kindled would probably be communicated 
indefinitely to buildings and property throughout the city, involv- 
ing not only great pecuniary loss, but probably loss of life as well, 
it is impossible to say that this aggregation of cotton thus placed 
was not a nuisance of a very alarming nature. What did happen 
—the burning of the cotton, with much valuable adjacent prop- 
erty—was just what might have been reasonably apprehended, 
and what it seems was apprehended by the officers of the compress 
company. 

It is not necessary to say that the defendant was the sole party 
in fault in the matter; for whoever aids or assists in creating, 
maintaining, or continuing a nuisance is responsible for any loss 
or damage that may be caused thereby. What was called the 
“cotton shed” of the compress company, at the foot of Main 
Street, was simply a large brick building, covered with a gravel 
roof, two stories in height, the upper story being intended for 
the storage of cotton, having an incline by which bales of cotton 
were rolled down to the lower story for compression by the machin- 
ery which had been formerly operated in the lower story, but which 
had been removed some months before the opening of the cotton sea- 
son of 1887. This lower story, not intended for the storage of cotton, 
was covered in front withiron, with several doors opening on the plat- 
form which formed a connection with the cars of the defendant on its 
side-track, whenever they were placed there for the purpose ofreceiv- 
ing it. As the cotton was not removed by the defendant as it came 
in, the upper story became filled, and new accessions of bales were 
placed in the lower story, until that was filled; whereupon cotton 
newly arrived was placed along the platform outside, and on the 
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street, until it covered the entire street for a considerable distance, 
except the narrow passage-way for pedestrians. Witnesses testify 
that, if the cotton had been removed as it came in, the compress 
company would have had room for the convenient storage of all 
cotton that was left there temporarily for the making up of lots 
for shipment. That the defendant is responsible for the state of 
things that resulted in the tire, causing the loss for which the plaint- 
iff sues, I have no doubt. If it had removed the cotton as it was 
received, the cotton in the sheds would have been reasonably safe, 
—as safe as cotton deposited in other sheds in the city. This is 
not a suit upon the contract between the compress company and 
the defendant, but the action is based on the assumption that the 
defendant contributed to the creation and continuance of the nui- 
sance. If A should make a contract with B, by which the latter 
should contract to deliver to him in front of his premises in the 
street a certain quantity of gunpowder, agreeing that he would re- 
move it to a place of security, or to a place less dangerous, and he 
should not remove it after delivery, but should suffer it to remain 
in the street until it exploded, to the injury of a third person, he 
could hardly be heard to say that the nuisance was created by B, 
and not by himself. One may become responsible for aiding in the 
creation of a nuisance either by action, or by neglecting to act. It 
is not necessary to weigh the comparative responsibility of the de- 
fendant and the compress company. The latter might have broken 
off its contract with the defendant, and have refused to receive 
cotton after the breach of the contract became apparent; but I do 
not think that it lies in the mouth of the defendant to say that it 
ought to have done so; and it seems to me that the prime fault was 
in the defendant in not removing the cotton as it had agreed to do, 
and promptly, as the exigency of the case demanded. At any rate, 
by its participation in the illegal acts complained of, it became 
liable for any loss that might occur, without regard to any question 
of liability on the part of the compress company. 

Where the negligence of two or more persons contributes to occa- 
sion a loss to a third person, they are both liable for the damage 
sustained: Slater vs. Mersereau, 64 N. Y., 138. So where a land- 
lord has a sidewalk that is out of repair, and he leases it, with a 
convenant on the part of the tenant to keep in repair, and after that 
one is injured by reason of the defect in the sidewalk, the landlord 
and the tenant are both liable for the injury: Davenport vs. Ruck- 


man, 37 N. Y., 568. Where an injury is the result of two concurring 
Vou. XIX.—45. 
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causes, the party responsible for one of these causes is not exempt 
from liability, because the person who is responsible for the other 
cause may be equally culpable: Lake vs. Milliken, 62 Me., 240; 
Barrett vs. Railway Co., 45 N. Y., 628; Pretty vs. Bickmore, 6 Moak, 
Eng. R., 182. If we might say that the nuisance was created by 
the compress company, it would nevertheless be true that the de- 
fendant would be liable for the loss arising from the conflagration, 
since it is true that any one that continues a nuisance is as guilty 
as he that creates it: Wasmer vs. Railroad Co., 80 N. Y., 212; 
Brown vs. Railroad Co., 12 N. Y., 487. Those who create or con- 
tinue a nuisance in a street are bound, at their peril, to keep the 
street as safe as if the nuisance was not there: Irvin vs. Wood, 4 
Rob. (N. Y.), 142; Wendell vs. Mayor, 39 Barb., 336; Anuerson vs. 
Dickie, 26 How. Pr.,117; Congreve vs. Morgan, 18 N. Y., 84; Bizzell 
vs. Booker, 16 Ark., 308; Bonnell vs. Smith, 53 Iowa, 282. One 
who creates a nuisance, or who continues it, is liable for any dam- 
age caused thereby, though the immediate cause may have been 
the negligence of another person: Myers vs. Malcolm, 6 Hill, 292; 
Wood, Nuis., § 142; McAndrews vs. Collerd, 42 N. J. Law, 189. 
The liability of the defendant may, however, be placed on a dis- 
tinct ground equally secure. The denial in the answer that the 
defendant did not make the cotton sheds one of its receiving 
stations is overturned by all the evidence in the case. Practically 
all the cotton that was shipped from Little Rock in the autumn of 
1887, prior to the fire, was shipped there. It will not avail the de- 
fendant to say that the cotton at the sheds was in the exclusive 
control of the compress company. As for the 1,463 bales for which 
it had issued its bills of lading, they are by law conclusively pre- 
sumed to have been in its possession (Acts Ark., 1887, p. 84); and, 
as to the 1,211 bales for which bills of lading had been issued by 
the Memphis & Little Rock Railroad Company, they were held by 
he compress company subject to its orders, and as its agent. With- 
out these the remaining cotton, embracing that for the value of 
which this suit is brought, could not have been destroyed in the 
way in which it was destroyed. Now, a railroad company which 
allows explosive or combustible materials to accumulate at a station 
until they become a nuisance must necessarily become liable for 
any injury sustained by reason thereof: Railroad Co. vs. Conway, 
8 Colo., 1; Scott vs. Hunter, 46 Pa. St., 192; Wood, Nuis., § 142; 
Lake vs. Milliken, 62 Me., 240; Bradley vs. People, 56 Barb., 72. 
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The plea of contributory negligence is not sustained. The de- 
livery of the cotton at the sheds by the insured was in no sense a 
proximate cause of the loss, and no act of negligence on the part of 
the plaintiff that is not a proximate cause of the injury complained 
of can be considered, in the light of contributory negligence, such 
as will bar a right of action: Beach, Contrib. Neg., § 10. More- 
over, the defendant gave bills of lading for all cotton that was 
offered to it for shipment, down to the very day of the fire; and it 
cannot now be heard to say that it was the fault of any one to trust 
it to perform its duty because it had shown itself to be untrust- 
worthy in the past. Immunity from liability is not to be secured 
by a train of misconduct, however long continued. 

A few cases illustrative of this principle may be mentioned. A 
tenant rented certain lands for 1877, knowing that a railroad com- 
pany maintained a nuisance thereon in the shape of a pond of water, 
which affected the health of his family. With this knowledge he 
rented the place for the year 1878, when it became more sickly, so 
much so that he was unable to gather his crops; and he brought an 
action against the railroad company; and it was held that the ten- 
ant could presume that the latter would abate the nuisance; that 
the law did not require him to remove, but did require the company 
to abate the nuisance: Railroad Co. vs. English, 73 Ga., 366. The 
law will not hold it imprudent in a person to act upon the presump- 
tion that another will act in accordance with the rights and duties 
of both, even though he may have formerly conducted himself in a 
contrary manner: Newson vs. Railroad Co., 29 N. Y., 383. The 
subject is discussed in Kellogg vs. Railroad Co., 26 Wis., 223; Fraler 
vs. Water Co., 12 Cal., 555; Bowas vs. Tow-Line, 2 Sawy., 27. See, 
also, Beach, Contrib. Neg., §§ 10, 13, 18, 23; Damour vs. Lyons City, 
44 Iowa, 276. Moreover, if it Were held to be negligence on the 
part of the insured and others to deposit their cotton in the sheds, 
knowing that the defendant had failed to remove other cotton 
promptly, as its duty required, still if the defendant, its officers 
and agents, knew of the negligence of the persons thus depositing 
their cotton, as the evidence shows that they did, it was their duty 
to avert the consequence of their negligent acts, and the defendant 
could not evade responsibility for a failure to do so: Railroad Co. 
vs. Freeman, 36 Ark., 46. 

The claim that the defendant is to be excused because, owing to 
an unexpected press of business, it had not cars sufficient to remove 
the accumulating cotton, is not good in law, nor is it sustained by 
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the evidence. A railway company may rightfully decline to receive 
freight offered when it has not necessary rolling stock and equip- 
ments to carry it without delay, but if it receives goods for trans- 
portation it is held to a compliance with its contract to transport 
them without unreasonable delay: Bussey vs. Railroad Co. But 
while the evidence tends to show a lack of cars belonging to the 
defendant, or under its control, for moving the freight on its lines 
in this state geverally, the evidence of the principal witness for the 
defendant on this point, Mr. Hequemberg, is that only fifteen or 
twenty cars were needed for transferring the cotton across the river, 
and that there were plenty of cars at Little Rock, in 1887, to have 
removed every bale of it. 

Another defense relied on is that the plaintiff is a foreign cor- 
poration that had not complied with the laws of this state at the 
time of the issue of its policies. This defense is based on the act 
approved April 4, 1887 (Acts Ark., 1857, p. 234), which provides 
“that, before any foreign corporation shall carry on any business 
in this state,” it shall file a certificate in the office of the secretary 
of state, designating an agent, a citizen of this state, upon whom 
service of process may be made, and that in default thereof the 
contracts of such foreign corporations with citizens of this state 
shall be void. There is no force, however, in this defense, since 
the evidence shows that the contracts of insurance were made in 
the state of New York, and that the policies were issued in that 
state. As was said by Gresham, J.,in Lamb vs. Bowser (7 Biss., 
315), it is hardly competent for the legislature of this state “to de- 
clare that the citizens of this state shall not be allowed to make such 
contracts as they please out of the state, for the insurance of their 
property, whether it be within or without the state.” Certainly it 
was not the intention of the legislature to go so far; and the court 
so held in that case, where the statute was the same, in substance, 
as our own. Certainly the issuing of a policy in New York, on 
property here, cannot be considered as the carrying on of business 
in this state, within the intent and meaning of the statute in ques- 
tion. It is at least doubtful whether the defendant could success- 
fully interpose the defense, even ii the issuing of the policies was 
within the purview of the statute. In the case of the Ministee (5 
Biss., 384), the court said :— 

If the owner of the cargo had not taken a policy from the agent of this 


company, but had shipped without insurance, he would be entitled to recover 
of the carrier, for the loss, the value of the cargo. In my opinion, the carrier 
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should not be permitted to make this defense. The shipper might have 
brought a libel for the use of the company, and. if the use were not expressed 
in the record, the court would protect the company, even after a decree in 
favor of the libelant. 

There is another ground upon which this defense must fail. The 
legislature of this state, in reference to insurance, has always 
formed a distinct title by itself, and has not been in any way blended 
with enactments referring to corporations generally. It may be 
said to form something like a separate code, which has been added 
to from time to time, as circumstances required. By an act ap- 
proved April 25, 1873, it was provided, in effect, that no foreign 
insurance company should do business in this state without first 
filing with the auditor a stipulation agreeing that any process 
served on the auditor, or an agent to be designated by the company, 
should have the same effect as if served on the company; and that, 
if any such company should cease to maintain an agent in this state, 
such process might thereafter be served on the auditor: Mansf. 
Dig., § 3,834. This statute accomplishes for foreign insurance com- 
panies the same results that are sought to be obtained as to other 
foreign corporations by the later act. It has been in force for a 
good many years, and has been found satisfactory. The act of 1887 
contains no repealing clause, and as these two statutes are not in- 
consistent, and implied repeals are not favored, I think that they 
are both in force, and that the statute of 1887 has no application to 
insurance companies. 


Entertaining these views upon the questions of law that have been 
raised and discussed, I shall therefore charge the jury as follows: 
The complaint charges that the defendant and the Union Compress 
Company, by an agreement between themselves and by a general 
course of business, made the cotton sheds of the compress company 
at the foot of Main street a receiving station for cotton to be sent 
from this city by any one to the compress of said Union Compress 
Company in Argenta for compression, and that defendant should 
transport all cotton thus received, and that the defendant failed to 
transport the cotton thus received promptly, but suffered it to ac- 
cumulate at said cotton sheds, and in Main street, a public high- 
way of the city, until it became a public nuisance, and was set on 
fire in Main street, and that by reason of said fire the cotton insured 
by it, mentioned in the complaint, was destroyed. The agreement 
mentioned in the complaint, between the Union Compress Company 
and the defendant, is admitted in the answer; and it is also 
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admitted that the cotton did accumulatein said cotton sheds, and at 
the foot of Main street, and that it was fired in said street. But 
the defendant alleges that it is not responsible for the loss of the 
cotton mentioned in the complaint, because, owing to an unex- 
pected demand on it for cars for the transportation of freight in 
the months of September, October, and November, 1887, it could 
not furnish the means of transportation of the cotton received at 
said cotton sheds promptly, according toits agreement. The court 
now instructs you that by said agreement it was the duty of said 
defendant to transport the cotton thus received at said cotton sheds 
for shipment promptly to Argenta; and that if defendant failed to 
do so, and by reason of the continued reception of cotton at said 
sheds, and the continued giving of bills of lading therefor, as often 
as demanded by shippers, down to the day of the fire, cotton was 
suffered to accumulate in said sheds, and on Main street, until it 
endangered the property of others in the immediate vicinity, and 
that mentioned in the complaint, then said defendant was guilty of 
aiding in the creation and maintenance of a public nuisance, and is 
liable for the loss mentioned in the complaint, and its defense that 
it was hindered from transporting said cotton from the foot of 
Main street, by reason of an unexpected pressure of business, is not 
sustained by the evidence. The defendant has pleaded, further, 
that it is not liable for the injury complained of in this cause, be- 
cause Douglas & Co. and the Howell Cotton Company by their own 
negligence contributed to said loss of said cotton; byt the ccurt 
instructs you that there is no evidence to sustain this defense. If 
the jury find that the defendant was guilty of aiding in creating, 
maintaining, or continuing said nuisance as aforesaid, and that the 
cotton mentioned in said complaint was destroyed by reason there- 
of, and the jury find that at the time of its loss it was insured 
against fire by the plaintiffs, and the plaintiffs have since that time 
and before the bringing of this suit paid the amount of said loss to 
the insurer, that being the full value of the cotton, the jury will find 
for the plaintiff, end will assess their damages at the sums thus paid 
by them, with interest at the rate of six per cent per annum from 
the date of said payment until the present time. The defendant 
has pleaded that the policies of insurance mentioned in the com- 
plaint were void, because the plaintiffs had not complied with the 
laws of this state. Upon the evidence this defense is not sustained, 
and on that issue the jury will find for the plaintiff. 
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The application to an accident policy was filled by the agent, who, without 
the knowledge of the insured, afterwards stated his weekly income as 
not less than $100. No question on this subject was propounded to the 
insured, and the answer was untrue. 


Held, That the company was responsible for the act of its agent. 
Held, That a non-disclosure of financial embarrassment, in the absence of in- 
quiry, was not wrongful. 
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The action is upon an accident policy of insurance issued by the 
defendant upon the life of Julius H. Kiel, the plaintifis’ testator, 
for the sum of $10,000. One of the defenses to the action, and the 
only one necessary to consider at this time, is that, in the applica- 
tion upon which the policy was based, the assured stated, as a fact 
which he warranted to be true, but which was in fact false, that his 
weekly income was not less than $100. At the trial the jury re- 
turned a general verdict for the plaintiffs, and, in answer to two 
special questions submitted, found that at the time of the applica- 
tion, and for a year prior thereto, the weekly income of Julius H. 
Kiel did not exceed $50; but that the statement in the application 
respecting his weekly income was not contained in the application 
when signed, nor inserted therein at any time with the knowledge 
or consent of the assured. Upon this verdict, both parties now 
move the court for judgment; the defendant coupling therewith a 
motion for a new trial. 





* Decision reusdered, March 25, 180. 





712 Report of Decisions. [Aug., 


The facts established by the verdict, so far as they are essential 
to the proper determination of the question involved, may be thus 
summarized : The assured, a resident of Oshkosh, on the 18th of 
April, 1888, at Milwaukee, applied to W. H. Craft, the Wisconsin 
state agent of the defendant, for accident insurance to the amount 
of $10,000. He was a stranger to Craft, who required references. 
He informed Craft that he was president and treasurer of the Ing- 
alls, White Rapids & Northern Railroad, a logging railroad in the 
northern woods, and referred Craft to the office of the Wisconsin 
Central Railroad. Craft said to him that the agency could not 
write a policy in excess of $5,000, but he would take his applica- 
tion, and, if the references proved satisfactory, would forward the 
application to the company with a recommendation that the policy 
issue. Thereupon Craft’s son, in his presence and in the presence 
of the assured, propounded the questions and wrote the answers in 
the blank application, so far as the blanks were filled at the time. 
The application was then signed by Kiel, who left with Craft his 
check for $50, the required premium, with the understanding that 
the policy when issued should be forwarded to him at Oshkosh, or, 
if the application should be rejected, the check was to be returned. 
At no time was Kiel interrogated as to his income, nor did he 
make any statement respecting it. Craft, upon inquiry, satisfied 
himself respecting the desirability of the risk, and, in the absence 
of Kiel, and without his knowledge or consent, upon the margin of 
the application, added to the occupation stated by Kiel the word 
“ capitalist,” and in the space in the prescribed blank, which had 
not been filled, erased the printed word “ wages,” and inserted in 
writing “income not less than $100,” so that the statement would 
read, “my weekly income not less than $100,” and thereupon for- 
warded the application to the defendant with a letter strongly rec- 
ommending the acceptance of the risk. The policy was issued and 
sent to Craft, who in turn forwarded it to Mr. Kiel by mail, and 
used the check left with him for the premium. The upplication 
was a printed blank furnished by the defendant compary to its 
agents, and contained the usual warranty that the statement of 
fa:ts therein contained, and upon which the policy was to be 
based, was true. The company was not informed of the action of 
Craft in respect to his alteration of the signed application until 
the last trial of the action, when it timely tendered and paid into 
court, to the use of the plaintiffs, the amount of premium, with 
accrued interest to the date of such tender and payment. The 
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alterations were manifestly in the handwriting of Craft, the agent, 
with which the company must be assumed to have been familiar, 
and exhibit a marked contrast to the handwriting of the son who 
filled the blank, with the exceptions stated. The printed instruc- 
tions to agents required them, in case of application for insurance 
in excess of $5,000, to apply to the home office, giving full answers 
to each question in the application, and stating the salary or 
weekly wages of applicant. Mr. Craft, at the trial, insisted that, 
in insuring professional men, merchants, and those having no fixed 
income, it was the custom to ignore that question, or to insert 
such an amount as the agent thought reasonable; but he could not 
say that any of the general officers of the company had ever so 
instructed him. The rule of the company at that time was that 
weekly indemnity from all sources should not exceed weekly wages, 
and the amount of death benefit, when coupled with weekly bene- 
fit, was adjusted upon the basis of weekly indemnity. Mr. Kiel 
had during the fall previous invested in a logging railroad and log- 
ging business that was largely incumbered. The incorporation 
owning it at the time of this application was insolvent, and on the 
verge of bankruptcy, to the knowledge of Mr. Kiel. Within a few 
weeks thereafter the railroad and business passed into the hands 
of areceiver. Mr. Kiel had some considerable real estate yielding 
income but was indebted to an amount in excess of all his pro- 
perty, and was at the time of this application, to his knowledge, 
practically insolvent, although still in receipt of rentals. His 
death occurred soon after, as found by the jury, from accidental 
drowning. The policy of insurance professes to be issued in con- 
sideration of the representations, agreements, and warranties made 
in the application, and contains an agreement by the assured that 
such declarations are warranted to be true in all respects ; and 
said application is referred to and made part of the contract, al- 
though no copy of the application accompanies the policy. It is 
also conditioned in the policy that, if any statements in the app‘i- 
cation are false, the policy shall be void. 

The question presented is whether the company is bound when 
its agent wrongfully changes the application after it is signed, and 
before its transmission to his principal; the insured being guiltless 
of participation in the wrong. It was held in Insurance Co. vs. 
Wilkinson (13 Wall., 222), that insurance companies acting through 
agents at a distance from the home office were bound by their acts 
within the general scope of the business intrusted to them, and that 
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parties dealing with them are not bound by any limitation of 
authority not brought to their knowledge; that, when such agents 
prepare the application, and insert therein an untrue statement 
not given by the applicant, the company is bound, although the 
application be signed by the assured. The decision of that case 
was affirmed in Insurance Co. vs. Mahone (21 Wall., 152), where 
it was ruled that the pruposals and answers prepared by the com- 
pany’s agent must be regarded as the act of the company, which 
they cannot be permitted to set up as a warranty by the assured 
when truthful answers were given to, but other and untruthful 
answers were substituted by, the agent. The court further held 
that it was of no consequence that the answers as written by the 
agent were read to and signed by the applicant ; that, having 
answered truly, the applicant had the right to assume that the 
answers he did make were accepted as meaning, for the purpose of 
obtaining a policy, what the agent stated them in writing to be. 
These cases were followed and approved in Insurance Co. vs. Baker 
(94 U. S. 610). There the agent of the company undertook to con- 
strue and interpret the answers of the applicant, and inserted in 
the application his construction and interpretation of the answers, 
but not the answers themselves. It was beld that the statement, 
although signed by the applicant, was one prepared by the com- 
pany, for which it was responsible, and could not be asserted to 
defeat the policy. 

The counsel for the defendant strenuously contests the correct- 
ness of the rule thus laid down. They claim it to be in antagonism 
to settled principles of law; that the signer is conclusively presum- 
ed to know the contents of the instrument signed, and that, by 
signing it, he adopts every erroneous statement therein, and war- 
rants its correctness. They further insist that the signer of an 
erroneous statement going to the basis of a contract of insurance 
has by that act fraudulently or negligently colluded with the 
agent, and become the active participant in an imposition upon the 
company, to its injury ; and that to allow him thus to escape 
his warranty is to permit him to take advantage of his own wrong. 
They further insist that the cases cited are substantially overruled 
by the case of Insurance Co. vs. Fletcher (117 U. S. 519), and that 
the latter case presents the only logical principle by which such 
cases should be ruled, and is authoritative here to effectuate the 
defense and avoid the policy. Since some of the language of Mr. 
Justice Field in the latter case is said to antagonize the reasoning 
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upon which the previous cases are based, the facts of the latter case 
should be carefully looked to, to ascertain the precise situation to 
which the argument is addressed. The printed application con- 
tained the usual warranty with respect to the answers, and the 
further agreement—wanting in the previous cases—that, “as only 
the officers at the home office had authority to determine whether 
or not a policy should issue on any application, and as they 
relied only on the written statements and representations referred 
to, no statements or representations made or information given to 
the persons soliciting or taking the application for the policy should 
be binding on the company, or in any manner affect its rights, 
unless they were reduced to writing, and presented at the home 
office in the application.” To the policy was attached a copy of 
the application, with notice to the assured that, if corrections were 
desired respecting any unintentional errors or omissions in the appli- 
cation, when satisfactory to the company, a certificate to that effect 
would be issued by the proper officers. The agent falsely stated 
in the application the answers of the applicant signing the appli- 
cation, there being no evidence, as the court states, that the appli- 
cation was not read by him before he signed it, or that there was 
any imposition practiced upon him, or that, after receiving the 
policy, which he retained until death,—a period of over two years,— 
he applied to correct his answers, which, as written down, were con- 
ceded to be false. The opinion distinguishes this case from that of 
Insurance Co. vs. Wilkinson, and kindred cases, upon the ground 
that in those cases no limitation upon the power of the agent was 
brought to the notice of the assured, and asserts that “in such 
cases it may well be held that the description of the risk, although 
nominally proceeding from the assured, should be regarded as the 
act of the company,” while in the case then under consideration 
the power of the agent was expressly limited, and notice thereof 
embodied in the application which the assured signed, and which 
he must be presumed to have read. So that the false statement in 
the application was in law the adopted act of the assured, who 
thereby became, through his own negligence, an instrument and 
participant in the fraud of the agent, barring the right to assert the 
validity of a policy thus procured. The decision proceeds upon the 
further ground that the retention of the policy with a copy of the 
application attached was a ratification and approval of the false 
statements in the application, and of the fraud perpetrated, 
equally barring any right of recovery. I find no conflict or want of 
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harmony in these decisions, the peculiar facts of each being con- 
sidered. In the Mahone and Baker Cases the assured made truth- 
ful statements to an agent clothed with apparent authority to deal 
with the subject, and without notice of any limitation of authority. 
The answer written by the agent, and signed by the applicant, was 
the interpretation and legal effect given by the agent to the truth- 
ful answers of the applicant. In such cases it may well be said 
that the agent, being possessed of the facts, might determine for 
his principal what interpretation should be given to ascertained 
facts as affecting the subject inquired of : Insurance Co. vs. Cham- 
berlain, 132 U. S., 304, 312. In the Wilkinson Case the erroneous 
information came from a third party to the agent, touching a fact of 
which the applicant was ignorant, and which was accepted by the 
agent as satisfactory. With no notice of limitation of the authority 
of the agent to deal with the matter for his principal, the assured 
could rightfully assume from such act that the company was con- 
tent with the infcrmation obtained. In such case the answer was 
the act of the company by its agent, and not that of the assured. 
In the Fletcher Case, on the contrary, there was express limitation 
of authority of the agent. The assured signed the application 
with knowledge, or means of knowledge, of such limitation. If he 
failed to read the paper signed, that was his own negligence, oper- 
ative to work a fraud upon the company. He was prevented by no 
fraud or deceit of the azent from knowing the limitation of author- 
ity, or the statements to the company which he verified by his 
signature. He was therefore held to have adopted the acts of the 
agent in excess of authority as his own, and thereby to have be- 
come a participant in the fraud perpetrated upon the principal. 
The distinction between the cases is clearly stated by Mr. Justice 
Field, and rests upon notice to the assured of the limitation upon 
the power of the agent. I bave been thus careful to verify the 
facts and grounds of decision in Insurance Co. vs. Fletcher, as 
counsel have insisted that the first paragraph in Mr. Justice 
Field’s opinion is in direct antagonism to, and practically overrules, 
the previous decisions of the court, notwithstanding the distinction 
between the cases stated in the opinion. I do not so read the 
meaning of the paragraph. Standing alone, the language is, un- 
doubtedly, quite comprehensive ; but it would be manifestly un- 
fair to construe it without reference to the facts of the case to which 
it was addressed. So interpreted, it is to the effect only that when 
assurer and assured have both been deceived by the fraudulent act of 
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the agent, the assured, from neglect to read the application, when 
reading would have disclosed both the fraud and the limitation of 
authority of the agent, was placed in the position of making false 
representations inducing a contract not otherwise obtainable, justice 
would require that the contract be canceled, and the premiums re- 
turned. So construed, there is no lack of harmony in the line of 
decisions referred to. It cannot be presumed that the court de- 
signed to overrule the doctrine of prior cases which they were 
careful to distinguish from the case then before it. 

Coming now to the case in hand, it is clear that the defense of 
breach of warranty on the ground of false statement of income must 
fail, for the plain reason that the assured executed no such war- 
ranty. The paper signed was a blank as to that subject. The 
filling of that blank was subsequent to the signing, and was the 
act of the agent of the company, and without authority of the as- 
sured. He cannot be bound upon a warranty of which he was ig- 
norant. Nor does the case full within the rule applicable to nego- 
tiable and other instruments executed in blank, and intrusted to 
the custody of another for use for the benefit of the signer or 
others, that, as between such party and innocent third parties, the 
person to whom the document is intrusted is deemed the agent of 
the party to fill the blanks necessary to perfect the instrument; 
and this for two sufficient reasons: The application was written by 
the agent, who was apparently clothed with authority to do all acts 
needful in the premises. He propounded the questions which he 
deemed proper, and received and noted the answers thereto. He 
made no inquiries touching the income of the assured, nor was any 
statement demanded upon the subject. In all this he acted for the 
company, and was pro hac vice the corporation. His silence as to 
the question was equivalent to an assertion to the assured that the 
question was not material, and was waived. Under such circum- 
stances, the signing of the application with the blank unfilled can- 
not be claimed as an authority to the agent to fill the blank. The 
rule applies to instruments intrusted to one who represents the 
signer, and thereby clothed with power to impose upon innocent 
third parties. But here the instrument was delivered to the agent 
of the company; and delivery to him, as respects the assured, was 
delivery to the company. In such case the assured is not estopped 
to deny the warranty. The company may, in fact, have relied upon 
the statements filled in the blank by its agent; but that is unavail- 
ing, because, to work an estoppel, the misconception as to the 





718 Report of Decisions. | Aug., 


state of facts must have been induced, and the company must have 
been misled, by the words or conduct of the assured. But here 
the imposition was the act of its own agent, enabled by its author- 
ity, and not by the act or conduct of the assured, to work imposi- 
tion. His acts with respect to the preparation and receipt of the 
application must be deemed the acts of the company. The princi- 
pal should, therefore, bear the consequences of the conduci of a 
negligent or fraudulent agent intervening between the assurer and 
the assured, the latter being guiltless of fraud or collusion; and 
this upon the familiar principle that, when one of two innocent 
persons must suffer by the fraud or negligence or unauthorized 
act of a third, he who clothed the third with power to deceive or 
injure must suffer the loss. 

Nor do I think the position to be tenable that here was a failure 
of contract because the minds of the parties had not met, by 
reason of the alleged fraud perpetrated by Craft. There was a 
meeting of minds upon a contract of insurance, and a policy issued 
and accepted. The most that can be asserted is that the minds of 
the parties did not meet upon one of the inducements to the con- 
tract. That was, however, touching a matter which might be 
waived by the company, and, as to the assured, was waived by the 
act of its agent. 

This opinion has thus far proceeded upon the theory that the 
question not asked of nor answered by the assured, and answered 
incorrectly by the agent, was material to the risk, and relied upon 
by the company, and that the home office was not negligent in the 
premises. I have preferred to so treat the question for the reason 
that, upon that postulate, I think, as matter of law, that judg- 
ment must go to the plaintiffs upon this verdict. But it may well 
be doubted whether the question was pertinent in any case except 
where the assured was under fixed salary. The book of instruc- 
tions to agents, as well as the printed application, invariably speak 
of weekly wages or salary, never of income, until the adoption of 
the rule of weekly indemnity must not be granted for more than 
two-thirds of the weekly wages or income of the applicant, which, 
as the secretary states, was adopted since this policy was issued. 
This lends support to the statement of the agent, Craft, that the 
question was only applicable to those having fixed wages or salary, 
and that it was the custom of the company to insure merchants, 
professional men, and those having no fixed income, without re- 
spect to their earnings. This may explain, and in a measure qualify 
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the seemingly tortuous and unfair action of the agent. If the 
question and answer were as essential as claimed, it seems singular 
that diligent officers of the company could have been misled to its 
prejudice. The alteration was patent upon the face of the paper, 
and in a handwriting so different from that in which the body of 
the application was filled that one would suppose the company 
would have been warned upon bare inspection. The difference was 
so striking that the attention of the court was attracted thereto at 
a previous trial of the cause, when no question was suggested, and 
counsel on neither side supposed that the paper had been tampered 
with. Unless blinded by overconfidence in his agent, the most 
casual scrutiny of the paper by an officer vigilant to discharge his 
duty would have put the company upon inquiry. In such case, 
when the company ignores patent irregularities, issues the policy, 
and accepts the premium, it cannot be heard to insist that the 
wrong of its agent shall be visited upon others. Even holders of 
negotiable securities taken before maturity, in the usual course of 
business, are held chargeable with notice when the marks on the 
instrument are of a character to apprise one to whom the same is 
offered of the alleged defect: Goodman vs. Simonds, 20 How., 365. 

It cannot be said that the assured was a party to the fraud, if 
fraud there was. Assuming, as found by the jury, that this death 
was accidental, and that the insurance was otherwise effected in 
good faith, the mere fact of non-disclosure of his financial embar- 
rassments was not wrongful. He was not inquired of upon that 
subject. Silence under such circumstances is not fraudulent. 
Most men engaged in large enterprises meet with financial em- 
barrassments, and their incomes are fluctuating. If no false state- 
ment is made, inducing insurance which could not otherwise be 
obtained, there exists no obligation to disclose one’s financial con- 
dition. If the information be deemed essential, it should be insist- 
ed upon, not waived, and the assured should not be persuaded to 
silence by the active negligence or fraud of the agent of the 
assurer. 

The conclusion to which my mind is impelled is in accord, as I 
conceive, with the rulings of every court that has spoken to the 
precise question involved: Mowry vs. Rosendale, 74 N. Y., 360; 
Grattan vs. Insurance Co., 80 N. Y., 281; Donnelly vs. Insurance 
Co., 70 Iowa, 693, 28 N. W. Rep., 607; Schwarzbach vs. Union, 25 
W. Va., 622, 661. There must be judgment for the plaintiffs upon 
the verdict. 
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The premises were rented te a tenant, who prior to moving in made some re- 
pairs, left two or three planes in the house, put some hay in the stable, 
and buried a few potatoes in the ground. 

Held, That this was not an occupancy within the policy provision against the 
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BeErksHIreE, ©. J. 

This is an action brought by the appellant to review a judgment 
obtained by the appellee against the appellant in an action upon an 
insurance policy issued by the appellant to the appellee, the said 
judgment having been obtained in the said Vigo Circuit Court. 
The complaint rests upon the first branch of section 616, Rev. St., 
1881. The court below sustained a demurrer to the complaint, 
and the appellant elected to abide by the ruling upon the demurrer; 
and, judgment having been given for the appellee, this appeal is 
prosecuted. The errors of law stated in the complaint are: (1) The 
court erred in its conclusions of law upon the facts found, and 
stated in its special finding. (2) The court erred in overruling the 
plaintiff's motion to modify said special finding. (8) The court 
erred in overruling the motion for a new trial. 

The first alleged error involves substantially the same questions 
as the third; and, as the third presents the questions more clearly 
and satisfactorily, we do not care to consider the first. It does not 
become necessary to consider the second alleged error; but see 
Levy vs. Chittenden, 120 Ind., 37. 

The policy sued upon in the original action contained the follow- 
ing conditions :— 
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Or if the assured, without written permission hereon, shall now have, or 
hereafter make or procure, any other contract of insurance, whether valid or 
not; or if the above-mentioned building be or become vacant or unoccupied, 
or be used for any other purpose than is mentioned in said application, with- 
out consent indorsed hereon ; or if the property shall hereafter become mort- 
gaged or incumbered, or upon the commencement of foreclosure proceedings, 
or in case any change shall take place in the title or possession (except by 
succession by reason of the death of the assured) of the property herein named, 
or if the assured shall not be the sole and unconditional owner in fee of said 
property; or if the policy shall be assigned, or if the risk shall be increased in 
any manner, except by the erection of ordinary outbuildings, without consent 
indorsed hereon,—then in each and every one of the above cases this policy 
shall be null and void. 

The foregoing conditions are such as the parties had a right to 
place in their contract, and, as they form a part of the contract, the 
courts cannot disregard them. It is the duty of the courts to 
recognize and enforce the contracts of parties, when valid and bind- 
ing, according to the terms and conditions thereof as expressed 
therein. The portion of the policy which we have above set out is 
plain and easily understood. Policies of insurance, like all other 
contracts, are to be construed with reference to the intention of the 
parties, to be ascertained from the terms and conditions placed 
therein by the parties: Barton vs. Insurance Co., 42 Mo., 156; 
Straus vs. Insurance Co., 94 Mo., 182; Ripley vs. Insurance Co., 30 
N. Y., 136; Wells vs. Insurance Co.. 44 Cal., 397; Insurance Co. vs. 
Gwathmey, 82 Va., 923. With this most important rule as our 
guide when we read and consider the policy here under considera- 
tion, we must reach the conclusion that for a breach of any one of 
the conditions above named on the part of the assured the insurer 
was, because thereof, to be absolved from all liability on account of 
the policy, unless its consent to such breach of condition should be 
obtained in advance thereof. 

There is no contention that the appellant, by indorsement on the 
policy or otherwise, ever gave its consent that the building insured 
should become or stand vacant. This leaves but one further ques- 
tion for our consideration: Had the building become vacant before 
it was burned? If the evidence establishes the affirmative of this 
proposition beyond controversy, then the court erred in overruling 
the motion made in the original action for a new trial, and erred in 
overruling the demurrer to the complaint in the present action. 
In our opinion the court erred in both of its rulings. The com- 
plaint charges that the building was destroyed by fire on the 31st 


day of October, 1886, and the special finding states that the tenant 
Vou, XIX.—46, 





722 Report of Decisions. |.Aug., 


who had occupied the building moved out on the 26th day of 
October, 1886, and that the fire occurred on the 31st day of the 
same month. The undisputed evidence is that the tenant moved 
out on the 26th day of March, 1886, and that the fire occurred on 
the 31st day of said month. We huve concluded to set out the evi- 
dence as we find it in the bill of exceptions with reference to the 
occupancy of the building. The appellee testified: “At the time 
the building was insured it was occupied by myself, and afterwards 
by my tenant. She moved out of the house on the 26th day of 
March, 1886, and took everything out of it. Prior to her removal 
from the house I had rented it to Crabb and McClentack. After 
she moved out they made some repairs on the house, and when they 
finished repairing they left two or three planes in the house. On 
the 30th or 31st day of March, the said Crabb and McClentack 
hauled some hay, and put it in the stable loft on the premises, and 
intended to move in on the 1st day of April, 1886. On the night of 
the 31st day of’ March, 1886, the house was totally destroyed by 
fire. At the time it burned, the only articles in it were the planes 
left there by Crabb and McClentack after they had finished the 
repairing.” Mrs. Kyle testified: “I am the aunt of the plaintiff. 
I moved out of the house which was burned down, for the purpose 
of letting the new renters in, Crabb and McClentack. There was 
some hay'in the stable, and some potatoes buried in the ground 
near the house by Crabb and McClentack. The house was a frame 
house. Crabb and McClentack lived about one and a quarter miles 
from the house.” John Crabb testified: “I and Mr. McClentack, 
prior to March 26, 1886, rented the house belonging to Mr. Kyle, 
which was burned down on the 31st day of March, 1886. After we 
rented it Mrs. Kyle moved out, on the 26th day of March, 1886,and 
took all of her things out of the house. After she moved out we 
made some repairs on the house, and intended to move into the 
house on the 1st day of April, 1886. We had moved some of our 
things on the premises. I put some hay in the stable loft. After 
we got done repairing we left a plane or two in the stable. They 
were the only property we had there at the time the house burned 
down. No one was living in the house when it burned down. It 
was unoccupied by any one.’’ Henry McClentack testified: “I and 
Mr. Crabb rented the house that was burned down of Mr. Kyle the 
plaintiff. At the time we rented it his aunt, Margaret Kyle, was 
living init. On the 26th day of March, 1886, she moved out, and 
took all of her things out. After she moved out we made some 
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repairs on the house, and when we finished repairing we lefta few 
planes in said house, on or about the 30th day of March, 1886. We 
hauled some hay, and put it in the stable loft. At the time the 
house burned down it was unoccupied by any one. The planes 
were all the property that was init. We intended to move in the 
next day after the fire occurred.” 

We have examined the au-horities to which counsel for the ap- 
pellee in their brief call our attention, and other authorities which 
we have been able to find in the same line, but think they do not 
support the ruling of the court to which we have called attenticn. 
As strong a case as we have been able to find in support of the con- 
tention of the appellees is the case of Eddy vs. Insurance Co., 70 
Iowa, 472. The syllabus to that case is as follows: “A tenant moved 
out of the insured dwelling on ‘Tuesday, and on Wednesday morn- 
ing the owner, who lived near, took possession of the house, and 
with his servant began cleaning it; * * * and they were con- 
tinuously engaged during the working hours of each day in clean- 
ing and moving goods into the house until Friday evening, intend- 
ing that the family should be fully domiciled there on Saturday, 
but on Friday night the house was burned. Held, that the house 
was not vacant.” The facts as stated by the learned judge who 
delivered the opinion of the court are as follows: “The house had 
been temporarily occupied by a tenant, who removed therefrom on 
Tuesday. The fire occurred on the following Friday night. The 
plaintiff was residing in another house on another part of the farm, 
and on the next morning after the tenant moved out of the house 
which was burned the plaintiff took possession of it, and his em- 
ployes cleaned the house, and prepared #o move in. They were 
constantly engaged every day in cleaning the house and in moving 
in household goods until Friday evening. By that time there were 
carpets and bedding and bedsteads, cans of fruit, chairs, pictures, 
mirrors, and a stove, and clothing, a table and dishes, in the house, 
and the family were expecting to be there to remain on Saturday. 
The farm stock was there, and the plaintiff or his employes were 
in and about the house every day from six o’clock in the morning 
until seven or eight o’clock in the evening. The preparation for 
occupying the house was continuous during all the working hours 
of each day. The court could very well hold, as it did, from these 
facts, that the building was not vacant when burned. But we here- 
after cite a later case from the same court, where the facts were not 
as favorable to the insurance company as the case before us, in 
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which it was held that the policy could not be enforced. In most 
of the cases to which counsel call our attention (if the buildings 
insured were dwellings) were where there was a permanent occu- 
pancy, and a temporary absence of the tenant at the time of the 
fire; and, if mills or manufactories, where there was but a tempo- 
rary suspension of business at the time of the fire. In construing 
a condition in an insurance policy against vacancy or non-occu- 
pancy, the courts will look to the subject matter of the contract: 
Whitney vs. Insurance Co.. 72 N. Y., 117; American, etc., Ins. Co. 
vs. Brighton, etc., Manufacturing Co., 125 IIl., 131; Insurance Co. 
vs. Kinnier, 28 Grat., 88; Sonneborn vs. Insurance Co., 44 N. J. 
Law, 220. The occupancy of a dwelling, ofa mill, of a barn, is each 
essentially different in its scope and character, and the construction 
must have reference thereto: Sonneborn vs. Insurance Co., supra; 
Kimball vs. Insurance Co., 70 Iowa, 513. 

The house covered by the policy here under consideration was a 
dwelling. It became entirely vacant on the 26th day of March, 
1886, and remained so until its destruction by fire, on the 31st day 
of March. The prospective tenants made some repairs on the 
building after Mrs. Kyle vacated it, but the nature and character 
thereof does not appear, nor the length of time they were engaged 
thereat. It appears that the repairs were completed about the 30th 
day of March, and on that day the prospective occupants moved 
some hay to the loft of the stable on the premises, and then, or be- 
fore, buried some potatoes on the premises; but all of the witnesses 
state that the building was unoccupied when burned, and had not 
been occupied after Mrs. Kyle moved out, and that the only thing 
left in it at any time after her removal was a couple of carpenter's 
planes, left there by Crabb and McClentack during the time they 
were making the repairs and thereafter. 

The contract in all of its parts was one that the parties were com- 
petent to make, and which they had a perfect right to enter into, 
and hence they are bound by all of its terms and conditions.. From 
the time the building became vacant until its destruction, the risk 
which the appellant had assumed was increased because of the 
vacancy; and it was an increase of risk which the appellant had 
guarded against by its contract. It would be folly to contend that 
the building would have been consumed notwithstanding the va- 
cancy. Most certainly the care and vigilance that would have ac- 
companied the occupation of the property for its protection and 
preservation was lessened because of the vacancy. In the light of 
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all of the authorities, the facts which the record discloses establish 
beyond question that the property was “vacant or unoccupied ” 
from the 26th day of March, 1886, until it was consumed by fire, on 
the 31st of that month. 

In Insurance Co. vs. Meyers (63 Ind., 238), the condition in the 
policy and the circumstances of the case and in the present case do 
not materially differ. The following is the condition in the policy 
in that case: “It is hereby agreed and declared to be the true in- 
tent and meaning of the parties hereto that in case the above-men- 
tioned building shall at any time after the making, and during the 
continuance, of this insurance, become unoccupied, * * * unless 
otherwise specially provided for, or hereafter agreed by the com- 
pany in writing, and added or indorsed on this policy, then and 
from thenceforth, so long as the same shall be so unoccupied, 
* * * these presents shall cease and be of no force or effect.” 
We copy the following from the opinion: “It appeared by the 
evidence that the house was occupied by tenants when it was in- 
sured; that the tenants failed to pay rent when due, and the land- 
lord took steps to remove them. Meyers, the owner, testified: 
‘No one lived in the house at the time of the fire. The tenants left 
on Friday or Saturday. The building was burned the next Tues- 
day. The building was used as a tenant-house. It was a double 
tenement, usually occupied by two families. I put the tenants out 
because they would not pay rent. I had engaged it to S. C. Carney 
as soon as I could get them out and have the building repaired. A 
little plastering and whitewashing was allthat was needed. Carney 
was living in my house across the street, and wus to go into it for 
a year as soon asI could get the tenants out, and get Fred. Meyers 
to fix the house. The tenant was to move in as soon as it was re- 
paired.’ In the case at bar the house was unoccupied at the time 
it was burned. It had been unoccupied for about four days,—some 
of the witnesses make the time longer; and no definite time when 
it was to be occupied was fixed. It was to be occupied as soon as 
it should be repaired by Fred. Meyers. * * * As a matter of 
fact, as we have said, the house was unoccupied when it was burned. 
By its terms the company * * * was not liable on the policy 
sued upon. The policy was a contract. What reason appears for 
giving it an operation, by construction, different from that which 
its terms require? It seems to us that the literal meaning ex- 
presses just that the parties intended. Here, a tenant-house is in- 
sured for a year. A change of tenants, during the time, is not 
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prohibited, and might naturally be expected. Short intervals in 
which the property would be vacant might naturally occur. The 
contract provided that, when they did occur, the policy should not 
operate during their existence.” 

In Cook vs. Insurance Co. (70 Mo., 610), the condition in the pol- 
icy was: “If the premises become unoccupied without the assent 
of the company indorsed hereon, then, and in every such case, the 
policy shall be void.” The following is the learned judge’s state- 
ment of the facts: ‘“ About two weeks before the fire the plaintiff 
went to Kansas City, Mo., to reside, and lived there until after the 
fire. She shipped a car-load of her furniture to the latter place, 
and left about $300 worth in the house, and instructed one Barnard 
to sell it, except a bed-room set, and also to rent the house. Joseph 
Southwick was left in possession, with instructions to remain in 
possession and sleep in the house until he could rent it. Delaney 
was. to rent the house. Southwick went to Kansas City three or 
four days before, and was there when the fire occurred. He left no 
one in the house, but told Delaney, with whom he left the keys, 
(except the key of the bed-room he had slept in), to take charge of 
the house, and rent it if he could before he returned.” And, fol- 
lowing this recital of the facts, the learned judge goes on to say: 
“On these facts the question arises, was the house unoccupied 
when it was burned? If it was, she was not entitled to recover. 
‘Occupation of a dwelling-house is living init: Paine vs. Insur- 
ance Co., 5 Thomp. & C., 619. ‘A fair and reasonable-construction 
of the language “ vacant and unoccupied ” is that it should be with- 
out an occupant,—witbout any person living init: Insurance Co. 
vs. Padtield, 78 Ill., 169. Speaking of a dwelling-house and barn, 
Colt, J., in Ashworth vs. Insurance Co. (112 Mass , 422), observed: 
‘Occupancy, as applied to such buildings, implies an actual use of 
the house as a dwelling-place, and such use of the barn as is ordi- 
narily incident toa barn belonging to an occupied house, or at least 
something more than a use of it for storage. The insurer has a 
right, by the terms of the policy, to the care and supervision which 
is involved in such an occupancy. * * * In Wood, Ins., 164, 
the above observations of Colt, J., are quoted and approved. In 
Pane vs. Insurance Co. (5 Thomp. & C. 619), it was said that ‘ occu- 
pation of a dwelling-house is living in it, not mere supervision over 
it; and, while a person need not live in it every moment, there 
must not be a cessation of occupancy for any considerable portion 
of time.’” After citing other authorities, the court says: “Applying 
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the doctrines of the above-cited cases to this, it is clear that, within 
the meaning of the clause under consideration, the premises insur- 
ed were unoccupied from the time plaintiff went to Kansas City 
until the fire occurred.” 

Insurance Co. vs. Wells (42 Ohio St., 519) supports the con- 
tention of the appellant. The tenant moved out with no intention 
of returning, leaving behind a barrel of corn and a coal-oil can. 
During the night following the removal the building was destroyed 
by fire. The court said: “ The condition that the policy should be 
void if the building therein mentioned be ‘ vacated or unoccupied’ 
was absolute. The parties to the contract were competent to 
make such stipulation.” The court concludes by holding that the 
property was vacant, and the policy void, and says that the dur- 
ation of the vacancy was wholly immaterial. 

In the case of Sleeper vs. Insurance Co. (56 N. H., 401), the con- 
dition in the policy was: “Ifthe premises hereby insured become 
vacated by the removal of the owner or occupant without immedi- 
ate notice to the company, and consent endorsed hereon, * * * 
this policy shall be void.” In the opinion by Smith, J., it is said : 
“It is apparent the insurers intended to guard against the in- 
creased risk which inevitably affects buildings where no cone is 
living or carrying on any business. An unoccupied building in- 
vites shelter to wanderers and evil disposed perscns. No one 
interested is present to watch or care for the property, or season- 
ably to extinguish the flames in case of fire; and for varivus 
reasons that might be enumerated an unoccupied building is more 
exposed to destruction, to say nothing of the inducement a dis- 
honest owner would have to turn it, if unprofitable, into money, 
when insured, by becoming a party to its destruction by fire. If 
then, the motive is to have some one present occupying and dwel- 
ling in the buildings, and interested to preserve the roof that 
shelters his family or holds his household goods. that object would 
plainly be defeated by holding that he and his family may depart 
with all their possessions, save, perhaps, a few urticles not needed 
for present use, and still the premises be considered occupied. 
* * * Tcannot say that I have any doubt that these buildings 
were vacant, at the time they were burned, in the sense in which 
that term was used in the policy.” All of the reasoning of the 
court has much force when applied to the facts of the case we have 
before us. In the same case, Ladd, J., said: “I think, when the 
occupant of a dwelling-house moves out with his family, taking par 
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of his furniture and all the wearing apparel of the family, and 
makes his place of abode in another town, although he may have 
an intention of returning in eight or ten months, such dwelling- 
house, while thus deserted, must be regarded as unoccupied, that 
is, vacated, according to the natural and ordinarily received import 
of those terms. It is the very situation against the hazards of 
which the defendants undertook to guard themselves, by an ex- 
press stipulation and condition inserted in the contract, upon which 
this action is founded.” 

In the case of Moore vs. Insurance Co. (64 N. H., 140), it is held 
that the words “ vacant and unoccupied,” when used in a policy of 
insurance, in connection with the idea that the insurer was stipulat- 
ing against an increase in the risk from the absence of persons 
from the premises insured, must be regarded as interchangeable 
and equivalent in meaning; that when no one lives in the house it is 
both vacant and unoccupied, though it may not contain articles of 
furniture which the last occupant failed to remove. In the learned 
note to the foregoing case (10 Amer. St. Rep., supra) it is said: 
“There is strong authority in support of the rule that a fair and 
reasonable construction of the term ‘ vacant and unoccupied’ is that 
the house should be without an occupant; that is, without any per- 
son living in it;” citing Insurance Co. vs. Zaenger, 63 Tl., 464; In- 
surance Co. vs. Padfield, 78 Ill, 167; Insurance Co. vs. Tucker, 92 
Tll., 64; Fitzgerald vs. Insurance Co., 64 Wis., 463; Alston vs. In- 
surance Co., 80 N. C., 326; Cook vs. Insurance Co., supra. And it 
is stated : “The same construction is given to the term ‘ vacant or 
unoccupied.’” Herrman vs. Insurance Co., 85 N. Y., 163; Stupe- 
teski vs. Insurance Co., 43 Mich., 373; Insurance Co., vs. Kiernan, 
83 Ky , 468; Sonneborn vs. Insurance Co., 44.N. J. Law, 220. 

As will be remembered, the words “vacant or unoccupied” are 
employed in the policy under consideration. In view of these 
authorities, we repeat, at least in substance, what we have once be- 
fore said, that we cannot well imagine how it can be said that the 
building covered by the policy upon which the present action 
rests can be said not to have been vacant when the fire occurred. 
It was certainly without an occupant, in any sense of the term. In 
Sexton vs. Insurance Co. (69 Iowa, 99), it was held that the use of 
a building for the purpose of storing tools, jars, etc., was not a 
compliance with the condition against the vacancy of the building. 
In Feshe vs. Insurance Co. (74 Iowa, 676), the insured property was 
a dwelling-house occupied by a tenant, and the policy provided 
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that it should become void if the building became “wholly or 
partially vacant or-unoccupied.” The tenant moved out, and five 
days afterwards the property was burned. The owner, who lived 
about half a mile distant, spent a part of each intervening day in 
examining and cleaning the house, but did not stay there at night; 
and her father, who worked near, left a few tools in the house at 
night. It was held that the house was “ vacant and unoccupied” 
within the meaning of the policy, and that no recovery could be 
had thereon. In Bennett vs. Insurance Co. (50 Conn., 420), the 
policy provided that it should be void “if the dwelling-house here- 
by insured shall cease to be occupied as such.” At the time of the 
insurance the house was occupied by a tenant, who moved out 
about six o’clock on a certain evening, and the house was burned 
about two o’clock the next morning. It has held that the policy 
was void, and was not saved by the fact that the fire had actually 
commenced, and was smouldering. unobserved, when the tenant 
moved out. The first of the last two cited cases is in some of its 
facts much like the case we have under consideration, but the facts 
of this case support more strongly the contention of the insurer 
than did the facts in those cases. For a further consideration of 
the question discussed, we refer to the exhaustive note to Moore vs. 
Insurance Co., supra. At this point it may be well to say that we 
do not wish to be understood as holding that a temporary absence 
of the occupants of an insured dwelling, the furniture and other 
contents remaining undisturbed during such temporary absence, 
would render a policy of insurance thereon inoperative because of a 
condition against vacancy. 

The point is made by counsel for the appellee that counsel for 
the appellant do not discuss in their brief the ruling of the court 
upon the motion for a new trial, and therefore waive it. In this 
contention counsel are mistaken as to the fact upon which it rests. 
The judgment is reversed, with costs, with direction to the court 
below to overrule the demurrer to the complaint, and proceed in 
accordance with this opinion. 
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GERMAN-AMERICAN HAIL INS. CO.* 


A condition in a policy of insurance that, in case any of the representations 
or statements in the application are untrue, the policy shall be null and 
void, does not make the policy absolutely void, but void only at the elec- 

tion of the insurer. 


In case of election to avoid the policy, it becomes void in toto, and from the 
beginning, so that the insurer cannot avoid it, and enforce the promise of 
the insured to pay the premium 


After a loss on a policy with that condition, the insurer brought suit against 
the insured on the premium note, took judgment, and collected it by 
execution. Held, That, although thus enforcing payment of the note, if 
done without notice of the breach of condition, would not be a waiver of 
its right to avoid the policy, yet the retention, after notice of the breach, 
of the money thus collected, would be a waiver. After learning of the 
breach the insurer could not elect to avoid the policy without returning, 
or offering to return, the money so collected. 

Two applications for insurance of crops—one upon 40 acres of barley in the 
north half of section 28, etc., and one upon 120 acres of oats in the same 
half section —were made at the same time, by the same person, to defend- 
ant; and two policies thereupon were issued by defendant at the same 
time. In the body of each policy, in print, coming after the description 
of the land,—partly in print and partly in writing—was a clause that 
would limit the number of acres specified to a strip next to and along the 
northerly line of the section, of sufficient width to make the specified 
number of acres. There was no such clause in either application. Read- 
ing the two policies together, and giving effect to that clause in each, 
they assume to insure 120 acres of oats, covering a strip 60 rods wide, 
along and next to the north line of the section, and 40 acres of barley 
within the strip covered by the oats. Held, That, to determine whether 
the clause is operative in either policy, the court will read the two appli- 
cations and the two policies together, and, as the retention of the clause 
leads to an unreasonable and absurd result, and makes the descriptions 
inconsistent, it must be rejected from each policy. 

According to the terms of the policies, if the insured, and the agent of the 
insurer present to adjust a loss, should be unable to agree, the former was 
to deposit with the agent $10 to pay the expenses of an appraisement of 
the loss, and the agent was thereupon to appoint three appraisers, who 
should immediately repair to the field where the loss occurred, and ap- 
praise the loss ordamage. Held, That an appraisement without notice to 


* Opinion filed, June 2, 1890. 
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the insured of the appointment of appraisers, and of the time when they 
were to make the examination, was void. 


An affidavit of the president of the defendant, made to procure a continuance 
in this action for the absence of a witness, is competent evidence against 
this defendant that the witness was agent of the defendant, and had 
authority from it as stated in the affidavit. 


Joun D. O’Brien and Joun B. & W. H. Sanzorn, for Appellant. 

R R. Briaes, for Respondent. 

Guiritian, C. J. 

This is an action upon three policies insuring growing crops 
against loss or damage by hail. Each policy contained a condition 
that, in case any of the representations or statements made in the 
written application are untrue, “this policy shall be null and void.” 
Under this condition, one defense alleged is that the application 
represented that the land was free from incumbrances, whereas it 
was subject to mortgages and liens. The policies issued June 29, 
1881. The loss or damage occurred September 4, 1881. In Feb- 
ruary following the defendant took judgment against the insured 
upon the unpaid premium notes, all of which fell due October 1, 
1881. Execution was issued upon it, and it was paid. 

The condition we have stated did not make the policies abso- 
lutely void. They were void at the election of the defendant, 
which might waive the breach of the condition. If it chose to 
waive it, the insured could not avoid the premium notes by reason 
of the breach. Ina case similar to this the court, in Huntley vs. 
Perry (38 Barb., 569), an action upon a premium note, said that the 
insured shall not be permitted to set up his own misrepresentation 
as a defense when the company are asserting the validity of the 
policy, and seeking to enforce the consideration he agreed to pay 
for it. 

But if the defendant, under this condition, elects to avoid the 
policy, it must avoid it in toto, and from the beginning. It could 
not affirm it for part of the time, or for one purpose, and avoid it 
for the remainder of the time, or for another purpose. If avoided, 
the consideration for the premium notes would fail. Where there 
is a stipulation in the policy that, in case it is void as an insurance 
for violation of such a condition, the insurer may retain the paid-up 
premium, it may be the insurer can so retain it notwithstanding he 
elects to avoid the policy. But he cannot avoid it, and enforce the 
promises by the insured in consideration of the insurance. A 
stipulation that, in case the policy shall become void as an insur- 
ance from the time of the happening of a particular event, the 
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whole premium paid or unpaid for the entire term shall be deemed 
earned, gives the insurer the right to collect the unpaid premium; 
for the benefit of insurance which the insured has to the time of 
the specified event is a sufficient consideration for the promise to 
pay the premium. There is no consideration for such promise 
wbere the insured gets no benefit of insurance. To make any act 
of the insurer a waiver of the breach of a condition for which he 
may elect to treat the policy as void, it must be with notice of the 
breach. Asit does not appear that this defendant had notice of 
the breach alleged when it enforced payment of the premium 
notes, that did not constitute a waiver. But the action to enforce 
the notes could proceed only on the theory that the policy was 
valid. It was a solemn assertion of its validity. And, having by 
that means compelled the insured to fully perform the contract on 
his part, it certainly seems unjust that it should retain what it thus 
compelled the insured to pay, and be permitted to escape the 
obligations of the contract on its part. After it learned that it 
might elect to avoid the policy, honesty required that, before so 
electing, it should restore the money, payment of which was thus 
exacted. The retention of that money was—in morals, certainly— 
inconsistent with an intention to avoid the policy. We find no 
case exactly like this. There are some which seem to intimate that 
before electing to wholly avoid the policy the insurer must return 
the premium even voluntarily paid: Fishbeck vs. Insurance Co., 
54 Cal., 427; Harris vs. Society, 64 N. Y., 196; Association vs. Riel, 
17 Atl. Rep., 36. Without expressing any opinion of what is said 
in those cases, we do not hesitate to hold in this case the defend- 
ant could not retain the premium thus collected, and also avoid the 
policy; that, under the circumstances, it was defendant’s duty, as 
soon as it learned of the breach of condition, to determine whether 
it would abide by the policy, and retain the premiums, or restore 
them, and elect to avoid it. It has never returned, nor offered to 
return, the premiums, and by retaining them must be deemed to 
have elected to abide by the policy. 

The decision of this point renders it unnecessary to consider 
points 4, 5, 9,10, 11, 12, 13, 14, 15, 16, 17, 19, 20, and 21, in appel- 
lant’s brief. There is nothing requiring special mention in 
points 1, 2, 3, 7,8,and 18. We see no,error in the matters they 
point out. 

One matter of defense is that two of the crops claimed to be 
insured, to-wit, 120 acres of oats and 40 acres of barley, under two 
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of the policies, were not upon the lands described in the policies. It 
appeared from the testimony that these crops were on the south 
half of the north of section 28; the 120 acres of oats being the 
southerly 120 acres of the south half, and the 40 acres of barley 
being the 40 acres next north of the 120,—the two together taking 
up the whole south half. The applications for the policies were 
made at the same time, and the policies issued at the same time. 
The application for the policy on the barley described the land, 
“ Acres, 40, all situated in the north half of section 28,” ete. That 
for the policy on the oats described it as “Acres, 120, all situated 
in the north half of section 28,” ete. In each of the policies was 
this provision: “That the description of the land, the crops on 
which are hereby insured, is the same as the assured has given in 
his application, and that the tract of land on which the respective 
crops are situated is a tract of land extending along the entire 
northerly line of the portion of the section last above described, 
of uniform and sufficient width to constitute the number of acres 
above named, for insurance upon which this application is made, 
and that, unless the assured have otherwise clearly described the 
tracts and acres named, it is agreed that this shall be taken and 
held to be the description of the land on which the insured crops 
stand in the issuance of the policy, and the adjustment of the loss, 
if any, that may occur, whether in fact there are any crops on such 
northerly portion or not.” This was in print, in the body of the 
policy, after the description of the land, which was partly in print 
and partly in writing. The application contained no such pro- 
vision. If this provision applies to the policies, then there can be 
no recovery either for the oats or the barley. Ordinarily, such a 
provision in the policy, in the case of a single policy, with no more 
specific description in the application and policy than by giving the 
number of acres in a specified subdivision, would limit and control 
the description. In determining whether in this case the parties 
are to be deemed as intending and understanding the clause to 
have that effect, we must take into account that there were two 
applications made at the same time, and two policies issued at the 
same time; and if in each policy the clause is operative, then, taking 
the two policies together, we have this singular result: that the 
defendant intended to insure 40 acres of barley, taken in a strip, 
20 rods wide, along the north line of the section, and 120 acres of 
oats in a strip, 60 rods wide, along the same line; the 120 of oats 
including the 40 acres of barley. It would be an absurd and 
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unreasonable intention. There is no way to avoid attributing it to 
the parties but by holding that they did not intend the clause to 
be operative. It is inconsistent with the clear intent of the poli- 
cies. If not operative, then, according to the descriptions in the 
applications and policies, there was insured 120 acres of oats and 
40 of barley in the north half of the section, in whichever part of 
that half they might be situated; and this we consider to be the 
effect of the policies. 

The by-laws of defendant were made part of the policies by their 
express terms. As to the mode of ascertaining the amount of 
losses, the by-laws provided that the agent or officer of the com- 
pany present to adjust, and_the insurer, shall endeavor to agree 
upon the amount of loss, and if they are unable to agree the insured 
shall deposit with such agent or officer $10 in cash to pay the ex- 
penses of an appraisement; and the said agent or officer shall there- 
upon appoint three disinterested persons. The three so appointed 
shall immediately repair to the field where the damage or loss 
occurred. They then provide how the three persons shall proceed. 
There was evidence that the defendant appointed three appraisers, 
who, as to two of the policies, appraised the damages at nothing 
It is claime1l that this appraisal bars a recovery upon those two 
policies. While we might be obliged to sustain so peculiar a pro- 
vision for ascertaining the damages as these by-laws contain, it 
certainly could not be favored. It practically put the whole thing, 
in case the parties do not agree on the damages, in the hands of the 
company. Such a provision must be strictly construed. It con- 
templates that the appointment of appraisers shall be made at 
once, upon a disagreement, and in the presence of the insured, or 
at least with notice to him of the appointment, and of the time 
when the appraisers are to make their examination. From the 
evidence the jury might have found that the appointment and 
appraisal were without the knowledge of the insured, and if they 
did so find the appraisal was not binding. There was competent 
and sufficient evidence in the affidavit of the defendant’s president, 
made in its behalf in this action, that Allen was its adjuster of 
losses. It was therefore proper to prove what passed between 
plaintiff and him. Order affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


HARTFORD LIFE & ANNUITY INS. CO. 


vs. 
HAYDEN’S Apwm’r.* 


The application and policy both provided that agents could only receive 
‘admission fees,” and that all other payments should be made at the 
home office, unless a receipt from the company was produced. The com- 
pany’s manager for that and other states publicly announced that the 
local agent had authority to receive all payments. The insured died 
shortly after his first payments made to the agent, and before the pay- 
ments had been tendered to the company. 


Held, That the acknowledgments of an agent made subsequent to the trans- 
’ - g 1 
action in which he acted cannot be proven against the principal. 


Held, That the announcement of the manager estopped the company from 
setting up the policy provision. 


Held, That the policy provision could not be regarded as notice to the in- 
sured that the manager was a mere agent. 


Avrirr & Russet, for Appellant. 
Rives & Spaupine, for Appellee. 
Hott, J. 

April 4, 1887, D. W. Hayden made written application to the 
local agent, J. J. Pursley, for an insurance upon his life of not over 
$4,000, in the safety fund department of the Hartford Life & An- 
nuity Insurance Company. Itstipulated that, if the insured should 
fail to make any required payment, then the policy should be void, 
and that agents were authorized to collect “admission fees” only, 
all other payments to be made by the insured at the home office 
in Hartford, Conn. April 18, 1887, the company issued the policy 
at its home office for said sum. It was sent to the local agent, and 
he delivered it to the insured. By its terms the insured, among 
other payments, was to pay to the company “expense dues” of $3 
annually upon each $1,000 of insurance, the first payment to be 
made upon the first day of the month succeeding the issual of the 


* Decision rendered, March 20, 1890. 
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policy, “or by quarterly or other pro rata installments of the same 
in advance for periods of less thana year.” The policy further 
provided that “agents” of the company were not authorized to 
vary its terms; and that, after an agent had delivered the policy 
and collected the ‘ admission fee,” no other payment under the pol- 
icy could be made to him without the production of a receipt 
signed by the secretary of the company, but must be made at the 
home office. It appears to have been leit to the agent to fix or 
agree with the insured upon the “ pro rata installments ” in paying 
the “expense dues,” and neither the application nor the policy 
states the amount of the “admission fees.” The insured died on 
July 8, 1887. In this action by his personal representatives to re- 
cover the insurance, it is claimed by the company that the policy 
had become void before his death by reason of his failure to pay at 
the home office the first installment of four dollars of “ expense 
dues,” which it claims became due on May 1, 1887. The petition 
avers that the insured, at the time the insurance was taken, paid 
Pursley $18. The evidence upon the part of the company shows 
that this was the sum charged as an admission fee, and that it went 
to the agent, if he was at work upon commission. The company 
says—First, that no expense fees were paid to Pursley; and, sec- 
ond, if there were, then he had no authority to receive them, and 
that the insured was so notified by the provisions of both the ap- 
plication and the policy. In other words, that he was a special 
agent, with limited powers, and, this being known to the one deal- 
ing with him, the principal cannot be held for anything done in 
excess of his authority. Undoubtedly the company could limit the 
power of Pursley, who was but a special agent; and if one dealing 
with him as such agent knew it had done so, or as a prudent per- 
son should have so known, then he did so at his peril as to matters 
beyond the agent’s authority. 

Waiving whether the insured had aright fairly to understand 
that the term “admission fees” embraced the first installment of 
the “expense fees,” yet it is shown by the evidence that when the 
payment was made to Pursley by him it was agreed between them 
that the insured had made all necessary payment to carry the insur- 
ance to September 1, 1887. In other words, that all fees or dues 
were paid up to that time. A day or so after the insured had paid 
Pursley, the latter went back to him, claiming that by mistake he 
had failed to pay him enough by four dollars, and the insured paid 
him this additional sum, and then the agreement between them 
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above named was made. Whether the agent agreed to commute a 
part of the admission fee, and which was coming to him, or not, 
does not appear. He is dead, but it is shown that he did not, dur- 
ing the life of the insured, account to the company for the four dol- 
lars, which was the amount of the installment of the expense fee 
due on May 1, 1887. After the death of the insured, and in August 
following, Pursley, who had been discharged from the service of 
the company in May previous, sent it to the company, but it re- 
fused to receive it. It is suggestive that the sum which the agent 
claimed, the insured, through mistake, still owed him after the first 
payment, and which he collected, was the exact amount of the in- 
stallment of the expense due. In any event, we think it is satis- 
factorily shown he agreed with the insured that the latter had 
paid all that was necessary to tide the policy to September 1, 1887. 
The appellees were improperly allowed to prove some statements 
of Pursley relative to insuring the deceased, made after it had 
been effected. The acknowledgments of an agent made subse- 
quent to the transaction in which he acted as agent cannot be 
proven against the principal. They are not a part of the res geste. 
Whatever the agent does in the prosecution of the principal’s 
business is the act of the principal, and therefore what he may say 
relative to it while so engaged—dum fervetopus—is competent 
evidence against the principal: 1 Greenl Ev., § 113. In this in- 
stance, however, the matter to which they related was otherwise 
shown by competent evidence. Their admission was not, there- 
fore, prejudicial to the substantial rights of the appellant, and the 
exception is not, therefore, to be regarded: Civil Code, § 338. 
The question at last in the case is, had the insured made such 
a payment of his dues that the policy was in force at bis death? 
Conceding that he had notice from the application and the policy 
that Pursley had no right to collect the expense dues, yet it ap- 
pears that one Hamilton, who was the general manager of the 
company for Kentucky and several other states, went with Purs- 
ley to the town where the insurance was taken upon the life of the 
deceased, and together they solicited insurance there. They dis- 
tributed the cards and printed statements of the company, show- 
ing that Hamilton was such manager, and he gave it out publicly 
that Pursley was the agent of the company, and authorized to re- 
ceive the fees and dues for insurance in it. There is evidence show- 
ing that he did collect them, including the “expense fees,” with 


the knowledge and consent of Hamilton. It is true there is some 
VoL. XIX.—47. 
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evidence contra, but there was sufficient testimony to authorize the 
jury to find against the company upon this point. Upon this state 
of the case the lower court instructed the jury as follows: “If the 
jury believe from a preponderance of the evidence that J. J. Purs- 
ley, at the time of delivery of D. W. Hayden’s policy, collected from 
him an amount of money estimated and fixed by said Pursley as 
sufficient to keep the policy in force until September 1, 1887, and 
that said Pursley was held out by the company, or its general 
agent, F. B. Hamilton, as its duly accredited agent, having author- 
ity to estimate, fix, and collect from applicants the first payment 
on delivery of policies, they must find for plaintiffs the amount 
claimed, to-wit, $4,000, and interest thereon from October 27, 1887; 
otherwise they should find for the defendant.” This instruction 
embodied the whole law of the case in pointed and concise lan- 
guage. Although the printed forms of the applications and polic- 
ies of the company notified its patrons that its agents had power to 
receive only the “admission fees,” and conceding that this might 
not be fairly understood to include the first payment upon the 
“expense fees,” yet the company could undoubtedly ‘either ex- 
pressly or inferentially, by conduct, waive this limitation upon the 
power of its agent. It could act only through natural persons, 
and here was its general manager upon the ground, and saying 
to the public, by both word and conduct, that payment of all or 
any ofthe fees for insurance in it could be made to the local agent, 
and that it would be all right. 

It is said, however, that this action is upon a enttien contract; 
that no fraud or mistake as to it is pleaded; and that its terms 
cannot, therefore, be varied by oral evidence of what occurred con- 
temporaneous with the making of it. This rule was designed to 
prevent fraud and further justice. If it were applicable and con- 
trolling under circumstances like those now presented, it would be 
promotive of injustice. Here the general manager, who must be 
regarded as standing in the place of the company, publicly au- 
thorized the local agent to receive all dues. He held him out to the 
public as so authorized. This operated to waive the restriction in 
the application and policy as to his powers in this respect, and 
estops the company from now denying it. The insured and the 
public had a right to regard the conduct of Hamilton, and his di- 
rection as to the payment of the insurance dues to the local agent, 
as a subsequent parol alteration pro tanto of the contract of insur- 
ance, and the company itself must be regarded as having thereby 
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created an honest belief that the limitation upon his power in this 
respect had been waived. If it were not, therefore, estopped to 
now deny it, a fraud would practically result, and the injured party 
be remediless. 

It may be said, however, that Hamilton was but an agent. Grant 
that as between him and his principal his powers were limited, yet 
the insured should not be treated as having notice of it from the 
terms of his application and the policy, because the term “agent,” 
as therein used, should not; be regarded as applying to a general 
manager of the company. He represents it generally. It is pres- 
ent in him. The public naturally rely upon him as having full 
power in reference to his business, and he should in fairness be 
regarded as so held out to the community by it. Especially should 
this be so where the home office of the company is located in 
another state. Restrictions and terms in a policy will be construed 
most strongly against the company, and in favor of the agent’s 
powers as to those dealing with it. In Carrigan vs. Insurance Co. 
(53 Vt., 418), the policy provided that no agent had the power to 
waive any of the conditions af the policy; and the provision was 
held to apply to local, but not general, agents, the latter being pre- 
sumed to possess authority to transact the business of the company 
generally. Where a company is located in a state remote from that 
in which the insurance is effected, one intrusted with the general 
management of its business in the latter state should be regarded 
as a general agent: Insurance Co. vs. Booker, 9 Heisk., 606; and 
possessing all the powers of those in charge of its business at the 
head or home office. Both the interest of the company and the 
protection of the public require this to be the rule; and, as held in 
Marcus vs. Insurance Co. (68 N. Y., 625), a clause in a policy that 
“agents” are not authorized to make, alter, or discharge contracts 
should not be regarded as applying to general agents. The public 
had a right, owing to the conduct of the appellant’s general agent, 
to believe that the local agent had a right to receive all the fees for 
the insurance. The company, therefore, so held him out to the 
insured and the public, and this worked a waiver of the restriction 
in the policy, granting it to be as extended as claimed by the 
appellant. The ruling of the lower court was in conformity to this 
view of the law, and the judgment is therefore affirmed. 
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SUPREME COURT OF OREGON. 


WEIDERT 
Us, 
STATE INS. CO.* 


Contracts of insurance must have effect like all other written contracts. 
The intention of the parties must govern and control, and when the lan- 
guage used is plain and unambiguous the intention of the parties to the 
contract must be gathered from the language used therein In such case 
the office of the court is to ascertain the language used, and then enforce it 
according to its legal effect; and when an agent’s authority is limited, 
and the party with whom he contracts has notice of such limitation or 
want of authority ‘in the agent, under no circumstances can the principal 
be bound beyond the agent’s authority. 

When a policy contained an express limitation on the power of agents, an 
agent has no legal right to contract as against the company, with a party 
having actual knowledge of such want of authority, so as to change the 
terms of the contract, or to dispense with the performance of any part of 
the consideration, either by parol or in writing ; and a party, by accept- 
ing a policy containing such limitations upon the powers of the agent, 
is estopped from setting up powers in the agent at the time in opposition 
to the conditions and limitations in the policy. 

Agents of underwriters at a distance from their principals are either general 
or special agents, possessing plenary or limited powers, depending on 
the terms of the grant of power or powers exercised with the assent of 
the principals; and the extent of their power is to be determined by the 
same rules that control in respect to other agencies. 


In case of a special agent, the assured must, at his peril, know whether the 
act relied on is within the scope of the agent’s real or apparent authority. 

When the terms of an agreement have been reduced to writing by the par- 
ties, it is to be considered as containing all those terms. All antecedent 
and contemporaneous oral agreements are merged in the writing. In 
such case the writing is the sole evidence of the agreement, unless a mis- 
take or imperfection in the writing is put in issue by the pleadings, or 
when the validity of the agreement is the fact in dispute. 

When it appeared that a party had two furnished houses in the same vicin- 
ity, and there was a question which was his residence, it was not error 
in the trial court to exclude evidence on his cross-examination tending to 
show at which place he had the most furniture. Such fact was too 
remote to give any aid in determining the question. 

In an action on a policy of insurance, when the plaintiff alleges that he duly 
performed all the conditions of said contract on his part, and upon the 
trial seeks to prove that the defendant waived the performance of cer- 
tain conditions of the policy, and relies solely upon such waiver, quere 


* Decision rendered, May 19, 1890. 
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whether or not it is competent for the court to instruct the jury on a 
material issue outside of the pleadings. Suggested, but not decided, 
because the question was not made at the trial. 

When a policy of insurance required the assured to make certain specific 
proofs in case of loss, such requirements are conditions to be complied 
with by the assured before he has any legal claim against the company 
for loss; and in such case all the conditions must be substantially, if not 
strictly, complied with, or no recovery can be had. 

The facts examined, and held that the conditions of the policy as to proof of 
loss were not waived, and that there was not sufficient evidence to carry 
that question to the jury. 


A waiver that would preclude the defendant from relying on the terms of the 
policy must be in the nature of anestoppel. The company must, by some 
act of an agent having real or apparent authority, have done or said 
something that induced the plaintiff to do, or forbear to do, something 
whereby he was prejudiced. 

When a failure to comply with the conditions of a policy is due wholly to the 
fault of the insured, the general doctrine seems to be that the policy is 
dead, and cannot be revived by anything short of a new consideration, 
or an express waiver on the part of the insurer. If no proofs are served 
in time, and the insurer has done nothing to induce the omission, the 
insured has lost all rights under the policy, and the insurer is not bound 
to specify its defenses, nor does it waive those not specified. 

Where a policy contained an enumeration of particulars that should not con- 
stitute a waiver of its terms or conditions in an action thereon, it _ 
rely upon the terms of the policy unless precluded by fraud, or by sue 
facts as would constitute an estoppel. 

On motion for a nonsuit, the facts examined, and held that the dwelling-house 
insured was not occupied at the time of the loss, within the meaning of 
the policy. 

The application for a poiiev of insurance provided that, ‘‘in case any of said 
property shall be or become vacant or unoccupied, the said policy shall 
remain suspended, and be of no effect in respect to any of these contin- 
gencies,” and further provided that if any change shall take place in the 
occupancy of said premises ‘‘* * * without being immediately noti- 
tied, and its consent thereto obtained in writing, and endorsed hereon, 
und signed by the president or secretary of this company, this policy 
shall, in either event, immediately thereafter be null and void,” and fur- 
ther, that ‘this company shall not be liable for any loss or damage while 
the above-mentioned premises shall be vacant or unoccupied.” Held, 
that while the premises insured were not occupied the policy was sus- 
pended ; and if the loss occured during said time, there was no liability 
on the policy. For a dwelling-house to be occupied, within the meaning 
of this policy, it must be used by human beings as their customary 
place of abode. 


W. H. Wuson, fur Appellant. 
W. E. Crews, for Respondent. 
Srrawan, J. 

On the 28th day of March, 1888, the defendant insured the 
plaintiff's house, and certain household goods therein, against loss 
or damage by fire. On the 9th of July of the same year, said house 
and goods were destroyed by fire; and this action is brought to 
recover the amount of such policy, which is $350. The plaintiff 
had judgment for the full amount claimed, from which this appeal 
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is taken. The complaint is in the usual form in such cases. On 
the subiect of the loss, and proof thereof, it has this averment: 
“That on the 9th day of July, A. D. 1888, said dwelling-house, with 
said beds, bedding, and household furniture therein, were totally 
destroyed by fire; * * * that immediately thereafter plaintiff 
furnished the defendant with proof of his said loss and interest, 
and otherwise performed all the conditions of said policy on his 
part to be performed.” 

The answer denies each of the allegations of the complaint ex- 
cept the issuing of the policy and the loss. It also contains the 
following new matter: That the basis of said policy of insurance 
is the written application of the plaintiff therefor, and that said 
policy was so made and issued upon and under said application, 
and upon and under the statements, representations, agreements, 
and warranties therein contained. Among other things, said appli- 
cation contained the following provisions, to-wit :— 

Application is made by John Weidert, of Vansycle Canyon, county of Uma- 
tilla, state of Oregon, for insurance against loss or damage by fire, by the 
State Insurance Company, in the sum,of. three hundred and fifty dollars, for 
the term of one year from the 13th of March, 1888, by a policy, the usual 
conditions of the company, based upon the terms, agreements, and statements 
herein and hereon, on the property hereinafter described. The applicant 
agrees that all valuations are made by such applicant, and that the company 
is not to pay, in case of loss, to exceed three-fourths of the actual cash value 
of any building; that if this application does not truly answer the following 
interrogatories, and correctly describe, state, and make known the property, 
the value, the title, the location, the exposures, the occupancy, the liens and 
incumbrances thereon, and interest therein, or if any misrepresentations or 
omissions to make known any and all facts material to the risk are made 
herein or hereon, then the said policy shall in either event be null and void. 
The applicant further agrees that ifthe applicant, or any one else, shall have, 
or shall hereafter make, any other insurance on the property herein named, 
or any part thereof, or if there be any change or alteration either in the ten- 
ants, title, incumbrances, occupancy, stove-pipes passing through the roof or 
side of the building, or the erection of buildings or exposures, or if said 
property shall be conveyed or incumbered in whole or in part, whether by 
judgment, mechanie’s lien, judicial decree, mortgage, voluntary transfer. or 
otherwise, or in case any of said property shall be or become vacant or unoc- 
cupied, that the said policy shall remain suspended, and be of no effect in re- 
spect to any of these contingencies, unless notice shall be given to this com- 
pany, and its consent obtained in writing, and the same be indorsed upon the 
policy by the secretary before loss or damage shall occur. The applicant 
further agrees that the foregoing answers and statements are true, and a 
warranty on the part of the assured; that any solicitor or agent of this com- 
pany, in filling out or writing this application, in performing such act is the 
agent of, and acts for, such applicant, and not of or for or on behalf of this 
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company, under any circumstances or in any manner whatever, and that the 
company shall in no respect be bound by any act done or statement made to, 
promise or knowledge of, any solicitor, agent, or other person which is not 
in such application, and that any notice given to, representation made, or 
knowledge of any solicitor, agent, or person representing this company, of 
any fact, change, act, or thing relating to the property, title, occupancy, in- 
cumbrance, or otherwise, insured under said policy, subsequent to the issuing 
of the same, shall not in any wise be binding on. or be regarded as notice to, 
or knowledge of, this company, but in order to be binding must be indorsed 
in writing on said policy by the company, as provided therefor. * * * 


The policy, after declaring that the basis of said contract is the 
said application, which shall be deemed and taken as a part of the 
policy, and as a warranty on the part of the assured, and that any 
false or untrue answers, representations, or statements therein or 
thereon should render the said policy void, and that this contract 
of insurance was embraced wholly in said application and obliga- 
tion of the assured; contains this further provision :— 


This company shall not be liable for any loss or damage while the above- 
mentioned premises shall be vacant or unoccupied, or resulting from the neg- 
lect of the assured to use all possible effort to keep the property safely pro- 
tected against fires that may originate or start on the prairies, etc. 

And this:— 

In case said property, or any part thereof, shall be sold, convéyed, or in- 
cumbered, or if any change shall take place in the title, possession, or occu- 
pancy, * * * without being immediately notified to this company, and 
its consent thereto obtained in writing, and indorsed hereon, and signed by 
the president or secretary of this company, this policy shall in either event, 
immediately thereafter, be null and void. 

The policy also contains a repetition of the statement ccntained 
in the application, to the effect that it is a part of this contract 
that any person other than the assured who may have procured 
this insurance to be taken by the company shall be deemed the 
agent of the assured, and not of this company, under any circum- 
stances whatever, etc. It is then alleged that the plaintiff, in dis- 
regard and violation of the agreements, provisions, and conditions 
of said application and said policy, permitted and caused said 
dwelling-house to become and remain unoccupied prior to, and 
continuing upto, the time of said fire, without notifying the de- 
fendant thereof, and without in any way obtaining the consert of 
the defendant thereto or therefor. Asa further and separate de- 
fense the defendant: alleges the following facts: “That among 
other conditions on the back of said policy, and made a part thereof, 
by the terms of said policy, and by the terms of said application 
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therefor, it is provided: ‘All persons having a claim under this 
policy for loss or damage shall proceed at once to put the property 
saved or damaged in the best order possible, separating the dam- 
aged from the undamaged, and shall give immediate notice, and 
shall render a particular account thereof in writing to the company, 
stating the time, origin, and circumstances of the fire, the occu- 
pancy of the building insured, or containing the property insured, 
at the time of the loss; the whole value and ownership of the prop- 
erty insured, and all incumbranees thereon; the amount of loss 
upon each article; other insurance, if any, giving a copy of all poli- 
cies,—all of which shall be verified by the affidavit of the assured 
or claimant.’” It is then alleged by special averment in the an- 
swer that the plaintiff never complied with either or any of these 
requirements and conditions. 

The reply, among other things, contains these denials and alle- 
gations: “ Plaintiff denies that, in disregard or violation of the 
agreements, provisions, or conditions of said or any application, or 
said or any policy, said plaintiff permitted or caused said dwelling- 
house to become or remain unoccupied for a long or any period 
prior to, or continuing up to, the time of said fire, without notify- 
ing the defendant thereof, or without in any way obtaining the 
consent of the defendant thereto or therefor; and the plaintiff 
alleges that, at the time he made the application to the defendant 
for said insurance policy, it was expressly understood and agreed 
by and between the plaintiff and the defendant that said plaintiff 
should and would be permitted at any and all times during the 
continuance of said policy to remove from said house, and remain 
from said house, to pursue certain farm labor in which plaintiff was 
engaged and had to do and perform, and for the further purpose 
of going to and returning from the mountains to haul wood for the 
use of the plaintiff and his family; and it was mutually understood 
and agreed, and defendant at the time of said application con- 
sented, that, while the plaintiff was absent as aforesaid, plaintiff's 
w.fe and family might remove to some place not so lonesome as 
tie said house of the plaintiff.” The reply further denies that, in 
disregard of the provisions of said or any condition, the plaintiff 
failed or refused to give notice to the defendant in writing, or proof 
of his said alleged loss in writing, or at all, or to render a particu- 
lar or any account thereof in writing, or at all, or the origin or 
circumstances of the fire, or the whole value, or any value of owner- 
ship, of the property insured, or any part thereof, or all or any of 








1890. | Weidert vs. State Ins. Co. 745 


the incumbrances thereon, or the amount of loss upon each article 
or articles, and denies that he failed or refused to verify by affi- 
davit or otherwise, or at all, any proof of any loss or any accourt 
or notice thereof of any kind; and plaintiff alleges that, imme- 
diately after said fire, he made frequent applications to defendant 
and to its agent to adjust his loss caused by said fire, but said 
defendant at all times neglected and refused to entertain plaintiff's 
application, or to adjust his said loss. 

The following are the assignments of error made by the appel- 
lant, and which have been argued in this court: ‘First. Error of 
the court in permitting the plaintiff to give evidence of an oral 
agreement between him and one Reeder, a solicitor of the defend- 
ant company, to the effect that the plaintiff might leave the in- 
sured premises unoccupied. Second. Error of the court in refus- 
ing to allow counsel for the defendant to ask the plaintiff, while a 
witness on his own behalf, how much more furniture the plaintiff 
had at what was known as his ‘Middle Ranch’ than at the place 
that was burned. Third. Error of the court in charging the jury 
as follows: ‘The court charges you that, if you find from the evi- 
dence that the plaintiff made a statement in writing to the com- 
pany, although such statement was not verified, if the company 
acted upon it, and sent an adjuster to settle or adjust the loss, 
then the company will be deemed to have waived that condition in 
the policy.’ Fourth. Error of the court in overruling defendant’s 
motion for a nonsuit.” These assignments, so far as may be nec- 
essary to the proper disposition of the case, will be considered in 
their order. 

1. The first assignment of error is based on what occurred at the 
trial in the examination of the plaintiff as a witness in his own be- 
half. He testified without objection that in March, 1888, one L. 
B. Reeder came to him, and asked him to have his property in- 
sured, and said that he had been there twice before to see him on 
the same business. Counsel for the defendant here asked and ob- 
tained leave of tlie court to inquire of said witness whether he had 
made a written application for insurance, and he answered that he 
had; and, said application being shown to the witness, he further 
testified that he had signed it at the time, but that he did not read 
it, or hear it read, except as Mr. Reeder read it to him; that he 
was a German, and did not speak, read, or write the English lan- 
guage very well, but that he could read some, and there were 
always some difficult words that he did not know the meaning of. 
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The application was then offered in evidence, and was received 
without objection; and the bill of exceptions recites that it con- 
tained the provisions set forth in the defendant’s answer, in the 
same words as in said answer set forth. It also contained a par- 
ticular description of the premises insured, and stated that the 
same was occupied by the insured as a private dwelling, and the 
following statements were indorsed thereon: “A part of Mr. 
Weidert’s family lives in this house, and the other part lives 
in his other house,’—and on the back thereof was signed the 
name, “L. B. Reeder, Solicitor.” The witness then testified, 
under an objection and exception by the defendant, that, at 
the time he made his application for insurance, he asked Reeder 
particular questions: ‘How is this,” I said, “when I move 
away, and have part of my family here, and a part with me, as 
I will have to do?” He said “as long as your furniture remains 
here, and the house is occupied, all right.” I said, “I will be away’ 
plowing before long now, and cannot stay on this place all the time;’ 
and he said: “It does not make any difference. You can move.” I 
then said: “If this is the case,—if I don’t have to stay right steady, 
—I will get insured.” Whether this evidence is competent is the 
question submitted for our determination. 

One objection made to this character of evidence by the appellant 
is that Reeder had no authority to make any contract or agreement 
whatever with the assured, and that his want of authority to make 
agreements concerning the occupancy of the premises insured out- 
side of, or different from, the terms of the application and policy, 
was plainly printed in the application which the plaintiff signed, and 
that he was bound to take notice of his want of authority. It must 
also be observed in this connection that the plaintiff says that Mr. 
Reeder read over the application to him at the time he signed it, 
and it is not pretended that he read it incorrectly; and, while the 
plaintiff testifies that he is a German, and does not understand 
English very well, he nowhere claims that he did not understand 
every word of that application. In the light of these facts, how can 
it be claimed that Reeder could make any other or different con- 
tract with the assured than to take his written application accord- 
ing to the rules of the company, and forward it to the home office, 
and, if it was there approved. a policy tu be based on said applica- 
tion, and not on something the solicitor may have said to the 
assured, would be the issue? When it expressly appears that this 
solicitor’s powers were so limited, and that the plaintiff knew it, 
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how can it be claimed that the defendant was bound by his un- 
authorized act? Contracts of insurance must have effect like all 
other written contracts. The intention of the parties must govern 
and control; and, when the language is plain and unambiguous, 
such intention must be gathered from such language. In such 
case the court simply ascertains the language the parties themselves 
have agreed to and written down in their contract, and enforces it 
according to its legal effect. When an agent’s authority is limited, 
and the party with whom he contracts has notice of such limitation 
or want of authority in the agent, under no circumstances can the 
principal be bound beyond the agent’s authority. This principle 
has been applied to contracts of insurance. In Catoir vs. Trust Co. 
(33 N. J. Law, 487), it was held that, when a policy itself contained 
an express limitation upon the power of agents, an agent had no 
legal right to contract, as against the company, with the party to 
whom the policy had been issued, so as to change the terms of the 
policy, or to dispense with the performance of any part of the con- 
sideration, either by parol or in writing; and such party is estopped, 
by accepting the policy, from setting up powers in the agent at the 
time in opposition to the conditions and limitations in the policy. 
So in Armstrong vs. Insurance Co. (16 N. W. Rep., 94), it was held 
that an agent of a fire insurance company who had authority to 
take applications for insurance, and receive and receipt for premi- 
ums, and forward applications and premiums, and receive from the 
company policies of insurance when issued, and deliver them to the 
assured, and who had no other or further powers, real or apparent, 
could not bind the company by a contract of insurance. So in 
Critchett vs. Insurance Co. (5 N. W. Rep., 543), where a note was 
given in payment of a premium upon an insurance policy which pro- 
vided that, if default was made in the payment of any installment of 
premium upon a premium note for thirty days after due, the com- 
pany should not be liable for any loss happening after that time, 
and before payment. It was claimed that an agent who had author- 
ity to receive applications for insurance, and collect and transmit 
premiums, had extended the time of payment; but it was held that 
such extension, even if shown, was not binding on the company, and 
they were not liable for loss occurring during the period of such 
pretended extension. 

Merserau vs. Insurance Co. (66 N. Y., 274) is-:a very important 
case involving the principle under consideration. In that case the 
limitation of the agent’s powers was indorsed on the policy, and he 
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possessed powers similar to those conferred by the defendant com- 
pany in this case. The agent called upon the assured, who was 
ready to pay the premium, but the requisite receipts had not been 
forwarded from the home office to enable the agent to receive the 
premium; and therefore the agent said to the assured: “Give your- 
self no trouble about it. I will see that you are kept all right with 
the company.” A loss occurred, and the company set up the non- 
payment of the premium as a defense, and the plaintiff relied upon 
a waiver by the company through its agent; but the defense was 
sustained. Allen, J., delivering the opinion of the court, said: 
“Agents of underwriters, at a distance from their principals, are 
either general or special agents, possessing plenary or limited pow- 
ers, depending upon the terms of the grant of power, or the pow- 
ers exercised with the assent of the principals; and the extent of 
their authority is to be determined by the same rules that control 
in respect to other agencies.” And it was further held that the 
assured had knowledge of the limited powers of such agent, and he 
was estopped from claiming that said limitation did not exist, or in 
hostility to it. And in 2 Wood, Ins., § 411, the doctrine is stated as 
an elementary principle. It is said. “So, where direct notice or. 
apy notice which the assured as a prudent man is bound to regard, 
is brought home to the assured, limiting the powers of the agent. he 
relies upon any act in excess of such limited authority at his peril. 
That an insurance company has a right in a fair way, to limit the 
powers of its agents, must be conceded; and when it does impose 
such limitations upon bis authority, in a way that no prudent man 
ought to be mistaken in reference thereto, it is not bound by an act 
done by its agent in contravention of such notice:” And Shuggart vs. 
Insurance Co., 55 Cal., 408; Insurance Co. vs. Fromm, 100 Pa. St., 
347; Insurance Co. vs. Hannawold, 37 Mich., 103; Insurance Co. vs. 
Holzgrafe, 53 Ill., 516; Dickinson Co. vs. Insurance Co., 41 Iowa, 
286; Insurance Co. vs. Fay, 22 Mich., 467; Mitchell vs. Insurance 
Co., 51 Pa. St., 402; Alexander vs. Insurance Co., 66 N. Y., 464; 
Galbraith vs. Insurance Co.,12 Bush., 29. The law of agency is to 
be applied here, and it is not different in its application to insur- 
ance from what it is in any other case to which it is applicable: 2 
Wood, Ins., § 421, no doubt states the true rule. The author says: 
“But in all cases the distinction between the powers of special and 
general agents should be kept in view; and in the case of a special 
agent the assured must, at his peril, know whether the act relied 
on is within the scope of his real or of his apparent authority. He 
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is bound to know when he has passed the precise limits of his 
power, and cannot rely upon the assumption of authority by the 
agent to do an act beyond the scope of his actual authority,real or 
apparent. .The declarations of an agent are not evidence of his 
authority, but the scope and extent of his powers must be deter- 
mined by his actual authority or by his acts, and the recognition 
thereof by his principal.” Counsel for respondent cities Woodruff 
vs. Insurance Co. (83 N. Y., 133); but in that case the agent did not 
ussume to make a different contract from what was contained in the 
application and policy, nor does it appear what was the scope or 
extent of his authority, or apparent authority. He also cites 
Carroll, vs. Insurance Co. (13 Pac. Rep., 863); but that case relates to 
the question of waiver by the company, and does not touch the 
question under consideration: Menk vs. Insurance Co. (14 Pace. 
Rep., 837) is also cited. In that case, under an issue of misrepre- 
sentation, it was held competent, in an action on a fire insurance 
policy, to give evidence that the application was made out by an 
agent of the insurance company with full knowledge of the condi- 
tion of the premises, and that the plaintiff did not know what rep- 
resentation it contained. Whether the agent was yveneral or special 
does not appear, and express averments were made as to the mis- 
representation: Insurance Co. vs. Pierce (18 Pac. Rep., 291), is also 
cited by respondent; but that case does not hold that the acts of a 
special agent with limited powers, known to the assured, would 
bind the company. It holds that if, after hearing a full and truth- 
ful statement of the condition of the property insured from the 
owner, an agent of an insurance company fills the blanks in a printed 
form of application furnished him by the company with misrepre- 
sentations and false statements, and the insured signs the same 
without knowing its contents, and without other fault than that he 
relied upon the agent to write down his statements correctly, 
and pays the premium, obtains a policy, and sustains a loss, 
then the company was estopped from denying its liability under 
the policy. In this case the pleadings present no issue as to 
misrepresentations; nor, under the facts disclosed, would the 
questions involved be materially affected if they did: Kruger vs. 
Insurance Co. (13 Pac. Rep., 156) is also relied upon; but the 
court in that case found expressly that the agent was a general 
agent of the company, and that he had the power to waive the con- 
ditions of the policy: Insurance Co. vs. Ruckman (20 N. E. Rep., 
77) is also cited by the respondent, but in that case the agency was 
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general, and not special; and the learned editor has appended a 
note in which it is stated that an insurance company has power to 
restrict the powers and duties of its agents as it may choose, and, 
when their authority is expressly limited and restricted by the 
policy which the assured receives, such restrictions and limitations 
must be regarded as binding upon him; citing Cleaver vs. Insur- 
ance Co., 65 Mich., 527, 8 Amer. St. Rep., 908, and note, 913. But 
in addition to what has been said, it is not perceived, when no fraud 
or mistake or other imperfection in the writing is not put in issue 
by the pleadings, on what ground this evidence could be admitted. 
The statements relied upon were contemporaneous with the writing. 
In such case they are merged in the writing, and cannot be proven 
unless unler particular circumstances, which do not appear here. 
This is the common law, and was deemed so important by the legis- 
lature that it is enacted as a part of the statute law of this state: 
Hill’s Code, § 692. 

2. The next error complained of is the refusal of the court to 
allow plaintiff to testify on his cross-examination by defendant’s 
counsel as to how much more furniture he had at what was known 
as his “ Middle Ranch.” than at the place that was burned. This 
ruling was nut error. The facts sought to be elicited are supposed 
to have some bearing upon the question of the occupancy of the 
building insured, but we think otherwise. They were too remote. 
We think the facts elicited show that the plaintiff had all the nec- 
essary furniture to answer his purposes at both places, and whether 
he had alittle more or a little less at one place or the other had no 
bearing upon the question of occupancy. 

3. The next error relied upon by the appellant is the giving of the 
following instructions to the jury by the court: “The court charges 
you that, if you find from the evidence that the plaintiff made a 
statement in writing to the company, although such statement was 
not verified, if the company acted upon it, and sent an adjuster to 
settle or adjust the loss, then the company will be deemed to have 
waived that condition in the policy.” The pleadings present no 
issue whatever on the subject of waiver by the company of this or 
any condition in the policy. The plaintiff alleges that he duly per- 
formed all the conditions of said contract on his part to be per- 
formed. This he might do under section 87, Hill’s Code, but the 
same section also provides that if such allegation be controverted 
the party pleading shall be bound to establish on the trial 
the facts showing such performance. On the trial in this case 
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the plaintiff made no attempt to establish the facts showing 
performance, but what he undertook to prove was that the defend- 
ant liad waived the performance of a particular condition of the 
policy; and it was on that subject—an issue vital to the plaintiff's 
case, and not in the pleadings—that the court instructed the jury. 
On this branch of the plaintiff's case the court by this instruction 
made it possible for the plaintiff to recover on a question of fact 
nowhere alleged in the pleadings. But this question was not made 
in the argument, and we will not place our decision upon it. We 
only refer to it to indicate what we conceive to be the correct 
method of pleading in such cases, and to avoid misconception. 
There is no doubt that the policy declared on by the plaintiff makes 
certain proofs, to be furnished by the assured in case of loss, con- 
ditions to be complied with by him before he has any legal claim 
against the company for loss; and in such case all the conditions 
must be substantially, if not strictly, complied with, or no recovery 
can be had: 2 Wood, Ins., § 436, and authorities there cited. It is 
equally as well settled that the failure to make such proof may be 
waived by the company: Id. § 439, where the authorities are 
carefully collated. 

One of the conditions of the plaintiff's policy, in case of loss or 
damage, was that he was to perform certain things in respect to 
the damaged property, and then give immediate notice, and ren- 
der a particular account thereof, in writing, to the company, stat- 
ing the time, origin, and circumstances of the fire, the occupancy 
of the building insured, or containing the property insured, at the 
time of the loss; the whole value of the ownership of the property 
insured, and all incumbrances thereon; the amount of the loss 
upon each article; other insurance, if any, giving a copy of all poli- 
cies,—all of which shall be verified bv the affidavit of the assured 
and claimant. Andhere is what the plaintiff says he did after the 
fire, as recited in the bill of exceptions: ‘That at the time the fire 
occurred, which was the night between the 9th and 10th of July, 
he was at the mountains to get two loads of wood, to make his 
home there; that, atter the house was burned,—two or three days 
after,—he went to Mr. Reeder, to notify him. Mr. Reeder was not 
there, but his brother was. The second time he went to see Mr. 
Reeder, he was there; and he showed witness a letter he had re- 
ceived from the company, and he read it to him. When he went 
to Reeder, he said he would write a statement for witness. That 
witness wrote to the company himself, and received a letter from 
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them. That after this Mr. Reeder came out to the place, and also 
Mr. Beeler, but that he was in Walla Walla at that time. That he 
offered to make a statement to Mr. Reeder in reference to this 
matter. On his cross-examination the witness said that he did 
not know whether he wrote the letter to the company right away 
after. the fire or not; that he could not state the date; that he did 
not know whether he wrote once or twice; that he wrote as soon 
as Mr. Reeder told him to do so; that he told Mr. Reeder that he 
could not write very good, but Reeder told him to do as good as 
he could, and so he wrote. After being recalled the plaintiff testi- 
fied that he received a letter from the defendant, which he deliv- 
ered to Mr. Tustin. Mr. Tustin was then called, and testified that 
the plaintiff delivered a letter to him with the policy; but, after 
making diligent search in his office, and at all places where he 
kept such papers, he was unable to find the same. The witness 
was then asked to state the contents of said letter; and, without 
giving date, he said that, as near as he could remember, it read:— 

Mr. John Weidert—Dear Sir: We have received your letter from Mr. 
Reeder as to your loss by fire, and we will send an agent as quickly as pos- 
sible to value the damage. 

They said Mr. Reeder was agent. It does not appear that this 
paper was signed by any person. The witness further testified 
that Beeler was named in that letter; that he had gone to Mr. 
Reeder, and told him to write, and afterwards Reeder told him he 
had written. Mr. Paul testified that Mr. Beeler came to the place 
with Mr. Reeder, and that the plaintiff was away from home; that 
they stayed about half an hour, and said they wanted to see the 
plaintiff very bad. After dinner they went down towards the house 
that was burned. Beeler told the witness that he wanted to see 
Mr. Weidert; that he wanted to settle it up; that the plaintiff was 
expected home from Walla Walla that evening, and they said they 
wished they could stay, but they had to be in Portland that even- 
ing, and could not wait. He just said he wanted to settle up from 
that fire. This witness, on his cross-examination said that Beeler 
told him that he wanted to see the plaintiff about the fire, and 
settle up; that he did not say anything about the money, but only 
said that he wanted to see about the fire, and how it was, and that 
he wanted to settle up; that he went down to the house that was 
burned, then he asked where the road was, and that was all he 
said. Mrs. Weidert testified substantially to the same facts as to 
Reeder’s and Beeler’s visit. 
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The defendant, having proven ihe plaintiff's signature to the 
following letter, offered the same in evidence :— 

Nov. 2, 1888. 

To the State Insurance Company—Dear Sirs: Ijust met with Mr. Reeder 
on the 29th of October. We have missed one another before. Even when 
Mr. Reeder was at my place, I was to Walla Walla. That is twenty-six miles 
from my place. I did not know that be was coming that day, or else I would 
have stayed at home. Mr. Reeder wanted me to state something to you 
about my business. About this place where this house has been burned: 
This house I bought for my special home, on account of there being a good 
house and good water on it. I could have insured it for $300 more than I 
insured it for, but I did not want to. Where I lived before, I had to haul 
water. I could not move in that house when I bought it. It was rented 
till the lst of March. This family moved out, and I moved in this house till 
I was done plowing. I have got ranches two and three miles apart. Then I 
moved onto the next place, and camped there, to plow there. This time the 
man who had the house before came to me, and said: ‘‘Mr. Weidert, can I 
rent this house from you till the Ist of July?” I said: “No; I think I will 
get done here by the Ist of June, and then I want to move back again. But, 
if you don’t disturb the furniture, you can move into it till the lst of June, 
and then I want to move back.” Accordingly, hesays: ‘Allright. It ae- 
commodates me very much” I had another place, two miles further north, 
which I had hired to plow; but, the last week in May, this man sent me 
word that he could not plow the ground for me, so I had to finish this place, 
and go there and plow that myself. I had to camp on the bunch grass, and 
cook on a camp fire. The ist of June came, and this man came to me, and 
said: ‘‘Mr. Weidert, I cannot move by the 1st of June, and I would like to 
get ten or twelve days longer.” I says: ‘All right, Mr. McNett. I don’t 
think I can get back as soon as I calculated, on account of this plowing.” 
So he moved on the 12th of June. I did not get done plowing on that place 
till the 20th of June. Then we went to Walla Walla, and visited our friends, 
and picked berries, and canned them the same time, because they don’t haul 
well that far. By that time the fourth of July came on, and we stayed over 
the fourth, and we came back the 7th of July, when we finished plowing. 
Then we went to the mountains to haul a couple of loads of wood back home. 
It got a little late when we came from the mountains, so we left our wagons 
standing where we stopped to take them home the next day; and that day 
our turn came to have our hay cut, and I had to go and show where to cut 
it. I told the hired man to fetch our dinner, and help cut some hay, when he 
came. He drove by there with a hack to bring something. When he came 
tous he said: ‘*Weare moved now. The house is burned down,”-—and I, 
and the man cutting hay for me, dropped everything and walked there; and 
we found it burned down. So we had to move down where we were cutting 
hay at that time, where there was an old shanty standing. I had to move 
my family in town this winter, to stay till next spring. This shanty is too 
cold. I was waiting on this new railroad to bring some dry lumber up here. 
They don’t bring dry lumber this fall, and will not till next spring, so I can’t 
build till next summer. We have got to haul the lumber with wagons to» 


far here. The 8th of July (that was Sunday) we were in the house to 
Vou. XIX.—48. 
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straighten things up in the house, so that we would not be bothered when we 
came from the mountains. We were there pretty near every Sunday to look 
after our things, and make our home there. Gentlemen, that is as near as I 
can state it to you. I asked Mr. Reeder if it would make any difference if I 
was out to my other places at work, and he said, ‘‘No, sir.” We have never 
left the house more than a week without going back, and taking care of things 
there. Please write me an answer on this statement as soon as possible. 
Yours truly, JOHN WEIDERT, 

Vansycle, Umatilla County, Oregon. 

On the question of waiver, the policy declared on contains this 
statement : “It is expressly agreed that if any person or persons 
on behalf of the company shall aid, or attempt to aid, the claimant 
in making proofs of loss, so called, or examining the claimant or 
otherwise investigating such claim, that, in either of such events, 
no conversation, promise, agreement, or understanding of such 
person with such claimant, or any one else on his or their behalf, 
or notice given to or knowledge obtained by such person or per- 
sons, shall be in any manner binding on the company, or regarded 
as a waiver or estoppel of any condition of this policy, or the law 
applicable thereto : and that no person has any authority or power 
to make any promise or agreement to pay any loss or claim under 
this policy, or to waive any conditions of this policy, or the law ap- 
plicable thereto, except the president or secretary of this company, 
and then only when the same, and all the detailed terms and con- 
ditions thereof, are reduced to writing, and duly signed by said 
president or secretary.” The instruction under consideration 
wholly ignores the element of time within which proof of loss 
should be made. By the terms of the policy, it was to be im- 
mediately after the loss, which, I have no doubt, required diligence 
on the part of the assured. But the time could doubtless be 
waived, as well as any other condition of the policy; and the ques- 
tion, therefore, is whether or not there was any evidence of waiver 
which authorized the court to submit that question to the jury, 
Just when the plaintiff wrote to the defendant does not appear, 
nor does the evidence anywhere disclose the nature or contents of 
the letter he says he wrote some time after the fire. It might be 
inferred from the contents of the letter which he says he received 
from the company that it said something about the plaintiff's loss ; 
but that letter was not signed by any person, and it does not appear 
whether it really came from the company or not. More than that 
the letter which the defendant received from the plaintiff of Novem- 
ber 2d, and which it is conceded that he wrote, tends very strongly 
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to show that the plaintiff did nothing after the fire, by way of 
submitting proof of loss, until he wrote this letter. The first 
paragraph of that letter admits of no other reasonable interpreta- 
tion. But, taking all the oral evidence together with the letter, does 
it tend in any manner to prove a waiver? A waiver, in this sense, 
isin the nature of an estoppei. The company must, by some act of 
an agent having real or apparent authority, have done or said 
something that induced the plaintiff to do, or forbear to do, some- 
thing whereby he was prejudiced. It does not appear from this 
evidence that the company did anything of that kind in this case ; 
nor does it appear that it acted upon any statement in writing 
made by the plaintiff, or that it sent an adjuster to settle or adjust 
the loss. What relation Mr. Beeler sustained to the company does 
not appear. He may have been an authorized adjuster of the com- 
pany ; but, if he was, the fact does not appear from this record, 
and, until such fact be shown, it is not perceived on what ground 
the company could be bound by his acts. But, concediny that the 
record shows that he was such adjuster, the fact that he went to the 
place of the fire some time after it occurred, and inquired for the 
plaintiff, and said and did all the other things which the evidence 
tends to prove, there is not enough shown to constitute a waiver. 
2. Wood, Ins., § 430, sums up the result of the cases by saying: 
“ But generally it will be found that the delay has been induced by 
sath acts and conduct on the part of the insurer or his agent as 
amounts to an estoppel, rather than a waiver ; and the better doc- 
trine seems to be—and that more consistent with principle—that, 
when the failure to comply with the condition is due wholly to the 
fault of the insured, the policy is dead, and cannot be revived by 
anything short of a new consideration, or an express waiver on the 
part of the insurer.” And in the same section the learned author 
cites Brink vs. Insurance Co. (70 N. Y., 593), decided by the Court of 
Appeals of the State of New York, in which case the court said: “If 
no proofs are served in time, and the insurer has done nothing to 
induce the omission, the insured has lost all rights under the 
policy; and the insurer is not bound to specify its defenses, nor 
does it waive those not specified.” 

4. But, however this may be, there is another view of this sub- 
ject that is decisive against the plaintiff on this question. An in- 
surance contract, like every other contract, ir the absence of fraud, 
illegality, or mistake, must be so construed that every part of it 
shall have effect according to its terms. The intention of the 
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parties must be gathered from the contract. If that be uncertain, 
the circumstances, surroundings, situation of the subject-matter, 
and other rules of construction may be resorted to for the purpose 
of aiding the court in determining the meaning of the contract, 
and the intention of the parties in making it. But when the im- 
port of the language of the contract is so plain as to leave no doubt 
whatever as to what the parties intended, the court has no discre- 
tion but to inforce it. Section 694, Hill’s Code, states the rule, 
which is only declaratory of one of the first principles in the laws 
applicable to the construction of contracts : “In the construction 
of a statute or instrument, the office of the judge is simply to ascer- 
tain and declare what is, in terms or in substance, contained there- 
in, not to insert what has been omitted. or to omit what has been 
inserted; and, where there are several provisions or particulars, 
such construction is, if possible, to be adopted as will give effect to 
all.” A party cannot protect himself from the consequences of his 
own fraud by contract; but, in the absence of something of that 
kind, I fail to see any reason why the terms of the policy as to 
waiver should not be given full effect. This the trial court did not 
give or allow by the instruction under consideration, and the same 
was therefore erroneous. 

5. At the conclusion of the plaintiff's evidence the defendant 
moved for a nonsuit because the plaintiff had failed to prove a 
case sufficient to be submitted to a jury, which was overruled; aud 
this is assigned for error. All the evidence is in the transcript, 
but the great length of this opinion will only allow a very brief 
examination of this question. The plaintiff encountered the same 
difficulty here that he did in another part of his case. He alleged 
due performance of the agreement on his part, and then sought to 
prove a contemporaneous parol agreement as to the occupancy of 
the premises, which, we have already indicated, was objectionable; 
but on the argument here the plaintiff’s counsel insists that his 
evidence tended to prove an occupancy of said premises from the 
date of the policy to the fire. To test the correctness of this claim 
I have carefully read all the evidence, and think it fails to show 
such occupancy. The plaintiff testifies that he moved away from the 
place on or about the 20th of March or the 1st of April (he did not 
remember which), and that McNett moved in the next day, or day 
after that (he did not remember which); that McNett lived there 
until the 15th or 20th of June, and that, after McNett moved away 
from the house, he or his hired man, or some member of the family 
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was there at the house every day to see if things were all right. He 
further says he was at the house after the 20th of June frequently 
until the house burned; that the big members of his family were 
there often; that he was not there when it burned, and did not know 
how the fire occurred. On recross-examination the witness said he 
did not know whether Mr. McNett was at the house after the 12th of 
June or not. He further said that some of the family were at the 
house every day; that they just went down there to see that noth- 
ing was destroyed. The fire occurred on the night after the 9th 
of July. Paul was also a witness, but his evidence adds nothing to 
what the plaintiff said. Conceding to the fullest extent all the 
facts that this evidence tends to prove, is any occupancy of said 
premises shown after McNett moved out? The appellant did not 
make the question as to whether McNett’s moving into the house 
was a change in the tenancy, within the meaning of the policy, or 
not; and so we confine our inquiry simply to the question of occu- 
pancy after McNett moved out. In Keith vs. Insurance Co. (10 
Allen, 228), an instruction to the effect that it is not sufficient to 
constitute occupancy that the tools remained in the shop, and that 
the plaintiff's son went through the shop almost every day to look 
around to see if things were right, but some practical use must have 
been made of the building, and that, if it thus remained without 
any practical use for the space of 30 days, it was, within the meaning 
of the policy, an unoccupied building for that time, and the policy 
became void, was approved by the supreme court of that state. So 
in Ashworth vs. Insurance Co. (112 Mass., 422), it was held that a 
dwelling-house and barn are unoccupied, within the meaning of an 
insurance policy, which provides that buildings unoccupied shall 
not be covered by the policy when the house is only used by the in- 
sured and his servants for the purpose of taking their meals there 
when engaged in carrying on a contiguous farm, and the barnis only 
use | for the purpose of storing hay and farming tools. So, also, in 
Corrigan vs. Insurance Co. (122 Mass., 298), it was held, in an 
action on a policy which provided that, if the house should 
“remain vacant or unoccupied for the space of ten days with- 
out written notice to and consent of the company,” it was not 
erroneous to instruct the jury that, if the house had not been 
used as a dwelling-place by some one within ten days of the loss, the 
policy would be void, and that, if the former occupant had moved 
with his family into another house, where they slept and took their 
meals, the fact that some of the furniture remained in the house, 
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and the key had not been surrendered to the landlord until within 
ten days, does not constitute an occupancy of the premises. And 
in Herrman vs. Insurance Co. (81 N. Y., 184), it was held that a 
dwelling-house was unoccupied when no one lives therein, but that 
it was not necessarily vacant. And in Herrman vs. Insurance Co. (85 
N. Y., 163), it was held that for a dwelling-house to be occupied, 
within the meaning of a policy which contained a condition declar- 
ing it void in case the premises “ become vacant or unoccupied, and 
so remained for more than thirty days without notice to und con- 
sent of this company in writing,” it must be used by human beings 
as their customary place of abode: Cook vs. Insurance Co. (70 Mo. 
610), was also an action on a policy which was to become void if 
the premises should be unoccupied. The insured left the house, 
and went elsewhere to reside, taking only part of her furniture. 
She left a man in possession, with instructions to sleep in the 
house at night. This man quit the premises, and several days af- 
terwards a fire occurred, no one being in the house at the time. 
Held, that the house was unoccupied, and that the policy was void. 
Other authorities hold the same doctrine: Insurance Co. vs. Mey- 
ers, 63 Ind., 238; Dennison vs. Insurance Co., 52 Iowa, 457; Fitz- 
gerald vs. Insurance Co., 64 Wis., 463. 

Under the facts disclosed at the trial, and in the light of the au- 
thorities cited, I think the conclusion irresistible that the build- 
ing in question was not occupied at the time of the fire. In such 
case the policy, by its terms, stood suspended. For the reason 
that proof of loss was not made as required by the policy, and be- 
cause the facts show that the building was not occupied at the 
time of the fire, the circuit court erred in refusing the defendant’s 
motion for a nonsuit. The judgment will therefore be reversed, 
and the cause remanded, with directions to allow the defendant’s 
motion for a nonsuit. 

Thayer, C. J., being directly interested in the result, did not 
sit, and took no part in the decision of this case. 

Lord, J.—I concur in the result only. 





Thomas vs. Leake. 


SUPREME COURT OF TEXAS. 


THOMAS, Guarpiay, ‘ 


US. ’ 


LEAKE, Guarpran.* ) 


The constitution and by-laws of a benevolent society show that the design 
was to benefit the entire family, and there was no charter authority for 
naming the beneficiary. The insured applied for insurance for the bene- 
fit of his children named, but the certificate was payable to the children 
generally, without naming them. Held, that a child subsequently born is 
entitled to share. 


Locx McDantet and Burnerr & Hanscom, for Appellant. 
Boom & Costes, for Appellee. 
Wut, C. J. 

The general rule as to life policies of insurance is: If the policy 
expressly designates the persons who are to receive the insurance 
money, it is conclusive upon that question: Bliss, Ins., § 317. The 
same general rule must apply to certificates issued by a benefit 
society, and we do not understand this to be disputed in the 
present case. There are, of course, some exceptions to this rule, 
both as to policies of insurance and benefit certificates. None of 
these, however, need be considered; the only question in this case 
being as to what persons are designated as beneficiaries in the 
certificate. Upon its face the benefit money is made payable to 
Thomas’ children. If this were an ordinary policy of insurance. it 
would include as well a child born to him after the issuance of the 
policy as those in existence before that time: Ricker vs. Charter 
Oak Ins. Co., 27 Minn., 193, 6 N. W. Rep., 771. This, too, is a well- 
settled principle in reference to wills, which take effect upon the 
death of the testator, and are treated as speaking from that time: 
2 Redf. Wills, 10-12; Shotts vs. Poe, 47 Md., 513; 2 Jarm. Wills, 
156; Davidson vs. Dallas, 14 Ves., 576. 

A benefit certificate takes effect, so far as to vest in the bene fici- 
aries an absolute right to the benefit money, at the death of the 
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party to whom it is issued, and hence the same rule should hold as 
to them which prevails as to wills and life policies of insurance. 
The application for the certificate in question requests that the 
benefit money be paid to the children of the applicant, naming 
them. The certificate issued to “his children,” without naming 
them. Under the construction which we have shown the law gives 
to the term “ children ” as used in the certificate, it does not mean 
certain named children then in existence, but those together with 
such as may thereafter be born to the applicant. It is clear, there- 
fore, that, if the application does not limit the meaning of the term 
“children ” found in the certificate, each does r.ot refer to precisely 
the same beneficiaries; in other words, the application does not 
necessarily include all the parties embraced in the certificate. The 
case presented would be that of an application for a certificate for 
the benefit of certain named parties, and the issuance of a certifi- 
cate for the benefit, not only of them, but of other beneficiaries 
also. 

What would be the effect of such a transaction? The applicant 
would not be bound to accept it, but, if he did, the beneficiaries 
would be those designated in the certificate, and not those named 
in the application. It would be a case where a proposition for a 
contract was made by one party to another which was accepted in 
a materially modified form. The party proposing would not be 
bound two accede to the altered contract; but, if he did, it would be 
binding upon him according to its modified terms. Thomas did 
accept a certificate different from that for which he applied, and it 
would seem that the effect of the contract was to entitle all of his 
children to participate in the relief fund upon his death, and not 
those only who were alive at the time the certificate was issued. 

But theappellee contends that we must construe the application as 
explanatory of the certificate, and must modify the legal sense of this 
word “children” so as to make the application and the certificate 
harmonize with each other; that Thomas having applied for a certi- 
fieate for the benefit of all his children then in existence, and the 
society having issued him a certificate for the benefit of “his 
children,” we must conclude that the certificate was intended to 
accord with the application, and this would exclude any child born 
to the applicant in the future. There would be some force in this 
suggestion if we are to look to the application and the certificate as 
alone constituting the contract between the parties; but in all cases 
of contracts formed by reason of obtaining membership ina mutual 
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aid society, its constitution and by-laws enter into the contract, and 
it must be read in the light afforded by these, in order to arrive at 
a true construction of its terms: Splawn vs. Chew, 60 Tex., 534. 
Article 2, § 3, of the constitution of this society, states that one 
of its objects is “to establish a benevolent and relief fund for the 
protection of the families of deceased members, and to assist them 
in distress and in sickness.” Article 3, § 11, makes the benefit 
money payable, on the death of a member, to “his family or his 
heirs.” By-law No. 7 is to the same effect. These and other pro- 
visions of these instruments show conclusively that one of the main 
objects of the society is to confer its benefits upon the entire family 
of a member, and not to restrict them to a portion, to the exclusion 
of the remainder. There are no provisions, such as are found in 
the laws of similar institutions, allowing an applicant to designate 
tke persons to whom the benefit money is to be paid, or to change 
them at his pleasure. It may be that a member, with the express 
consent of the society, could direct his benefit money to be paid to 
a portion of his family, to the exclusion of the remainder, but the 
consent of the society would have to appear in some clear and un- 
mistakable way. It would not appear from doubtful words,—much 
less from those whose legal construction would evidence a dissent 
from the member’s request,—and the issuance of a certificate more 
in accord with the spirit and intention of the constitution and by- 
laws of the society. This is the state of case we have under decision; 
and we cannot say that the trustees who signed a certificate, which, 
on its face, made all the children of Thomas, no matter whether 
then 1n existence or not, the beneficiaries of the money to fall due 
upon the death of the applicant, intended to restrict it to a favored 
portion of the family. The true construction of the whole trans- 
action seems to be that Thomas applied for a certificate not in ac- 
cordance with the spirit and design of the order. If his family 
remained as at the time it was applied for, it would inure to the 
benefit of all the parties protected by the society; if other children 
should be born, they would receive no benefit therefrom. The 
trustees guarded against this by so wording the certificate as to 
bring within the beneficent provisions of the order all of the chil- 
dren who were entitled to relief under its laws upon the death of 
the applicant. They certainly did not use language which, in its 
ordinary as well as in its legal sense, would carry out the principles 
of the order, for the purpose of violating these principles; and that, 
too, at the solicitation of a member who had no right to force the 
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benefit money to go to a portion of his children, to the exclusion 
of the balance. 

We think the certificate on its face includes after-born children, 
and that it is more in consonance with the spirit and intention of 
the constitution of the society to so construe it than toexclude from 
its benefits the after-born children of the applicant. We are of 
opinion, therefore, that the court below erred inrendering judgment 
for the appellee, and the judgment will be reversed, and rendered 
for the appellant. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


US. 
AMERICAN CENTRAL INS. CO., or Sr. Louts. 


The mere dissolution of a firm does not destroy the joint interest of the part- 
ners, and is not a change of the title within the policy. 


A demand for additional proofs, putting the insured to trouble and expense, 
is a waiver of forfeiture on grounds already known before the demand. 


A. J. Asport, for Appe'lant. 
Wim N. Coaswett, for Respundent.. 
Vann, Jd. 

Action upon an insurance policy issued by the defendant on the 
26th of January, 1882, whereby it insured the firm of William Cor- 
ris & Co., in the sum of $2,000, for the period of one year from said 
date, against loss or damage by fire to their stock, “ fixtures, tools, 
and machinery, as manufacturers of wood-work for carriages, con- 
tained in” a certain building in Rochester. Said firm was com- 
posed of William Corris and the plaintiff ; and in September, 1882, 
the firm name was changed to the Rochester Wheel Company. A 
dissolution of the copartnership was then in contemplation, but 
the business was continued under the management of the plaintiff, 


* Decision rendered, June 3, 1890. 
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without any change in the books, and with the same machinery, 
until in January, when there was a formal dissolution. The prop- 
erty insured was partially destroyed by fire on the 8th of January, 
1883, and in March following William Corris assigned his interest 
in the firm assets to the plaintiff. The defendant pleaded in its 
answer that there had been a change of title to the property in- 
sured without its consent; that the risk had been increased by re- 
pairs and alterations without its knowledge ; that the profs of 
loss were defective; and that the fire was caused “ by said repairs, 
alterations, or additions, or some one of them.” 

The policy in question provided that if the risk should be in- 
creased by any cause known to the insured, unless notice thereof 
should be given to the defendant, and its consent indorsed upon 
the policy, or if there should be any change of title to the property 
insured without such consent, the policy should thereupon cease to 
be binding upon the company. It further provided that the work- 
ing of carpenters, plumbers, or other mechanics in building, alter- 
ing, or repairing the property, building, or premises named in the 
policy should avoid the same unless permission for such work were 
given in the usual way. Whether there was an increase of risk, 
within the meaning of the policy, was a question of fact that was. 
duly submitted to the jury. They are presumed to have found 
against the defendant upon that issue, and, as their conclusion is 
supported by sufficient evidence, it cannot be reviewed here: 
Hynes vs. McDermott, 91 N. Y., 451, 464. 

We think that there was no change of title to the property in- 
sured, because the mere dissolution of a firm does not destroy the 
joint interest of the copartners in the partnership property, nor 
make them tenants incommon: Murray vs. Mumford, 6 Cow. 441; 
Tarbell vs. West, 86 N. Y., 280, 290; King vs. Leighton, 100 N. Y., 
386, 392; Dresser vs. Insurance Co., 45 Hun., 298; Story, Partn., 
§ 325: Lindl. Partn. (5th Ed.),218. The copartnership continued, 
in a limited sense, with reference to past transactions and existing 
assets. While the power previously possessed by each partner to 
bind the other was determined, that which was partnership prop- 
erty before the dissolution continued to be such afterwards until 
one of the copartners sold his interest to the other. 

The motion to nonsuit was based upon many grounds, some of 
which are too general to require attention, and none of which need 
further notice, except the following : “ (6) That the proofs of loss 
furnished the defendant show upon their face that the fire originated 
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through friction in the exhaust fan, which the proofs on the 
trial show was put into the building where the property insured 
was located after the policy was issued, and without the consent of 
the defendant as provided by the policy.” The defendant excepted 
to the denial of said motion, and also to the instruction of the 
court to the jury that “if the company, after it had notice of the 
repairs or alterations upor which it now relies to defeat the policy, 
required, by virtue of the policy, any action on the part of the 
plaintiff by which he was subjected to inconvenience or expense, it 
has waived this forfeiture.” The plaintiff stated in the proofs of 
loss that “the fire originated through friction in the exhaust fan, 
as deponent verily believes.” The exhaust fan consisted of a 
circular iron case about four feet in diameter, with a wheel within 
described as a “ paddle-wheel with broad blades ” This wheel, by 
rapid revolution, created a powerful current of air that carried 
away the shavings. The evidence showed that such machines are 
largely used for that object; that they are introduced for “the very 
purpose of their safety;” and that, while they are liable tu friction 
as all machinery is, “as a whole they decrease the risk.” Defend- 
ant’s agent, whose authority is not questioned, testified that he 
visited the building in which the risk was located at the time that 
he issued the policy; that he knew what the property insured 
generally consisted of, and what the business of the firm was; that, 
the next day after the fire, he examined the premises, and found 
that this exhaust fan had been put in, and, through the conver- 
sation of other agents, learned about the alterations, improvements, 
and changes that had been made. The proofs of loss were re- 
ceived January 29, 1883; and on the 3d of February the defendant, 
through its general adjuster, notified the insured, in writing, that 
such proofs were unsatisfactory because they were not properly 
signed and sworn to; that they were signed, “William Corris & Co., 
composed of Sydney B. Roby,” and that “ William Corris & Co., 
collectively, are incompetent to make an oath testifying to the cor- 
rectness of the statements in the pretended proofs; some one or 
more of the individual members of such firm must sign his or their 
individual names as of and for the said firm, and testify, and each 
for himself sign and testify under oath to the correctness of such 
statements;” that the signature of the notary was not authenti- 
cated by seal; and that the jurat was defective inform. The 
notice further stated as follows: “ Proofs of loss,in due form, cover- 
ing the objections and requirements hereinbefore mentioned and 





1890. | Roby vs. American Central Ins. Co. 765 


referred to, and conforming to the requirements of the printed 
condition of said policy, * * * should be made under said 
policy, and * * * are required of you.” Full information 
under oath was also required as to who composed the firm of Wil- 
liam Corris & Co., and as to each and every transfer or change of 
title to the property mentioned in the policy. No information was 
required upon any other subject, and no intimation was given that 
the company intended to rely upon the forfeiture clauses, or that it 
claimed that the policy was void for any reason. Upon the receipt 
of this notice, the insured employed counsel to advise what it was 
necessary to do, and on March 3, 1883, prepared and served a sup- 
plementary affidavit substantially covering the points as to which 
further information was required by the company. The policy 
contained explicit provisions in regard to the proofs of loss to be 
furnished by the insured, and required that they should be 
“signed by his own hand,” and accompanied by “ his oath or affir- 
mation.” They were to contain information upon many points, and 
among others as to who was the owner of all the property insured. 

Thus it appears that after the fire, and after the defendant knew 
of the facts involving the forfeiture now insisted upon, it recogniz- 
ed the validity of the policy, and subjected the insured to trouble 
and expense by requiring them to furnish information pursuant to 
its provisions. Thus this case is brought within the principal laid 
down in Titus vs. Insurance Co., 81 N. Y. 410. The court in de- 
ciding that case said: “It may be asserted broadly that if, in any 
negotiations or transactions with the insured after knowledge of 
the forfeiture, it [the company] recognizes the continued validity of 
the policy, or does acts based thereon, or requires the insured by 
virtue thereof to do some act, or incur some trouble or expense, the 
forfeiture is, as a matter of law, waived; and it is now settled in 
this court, after some difference of opinion, that such a waiver need 
not be based upon any new agreement or an estoppel.” Among 
many cases cited in support of this proposition are Goodwin vs. 
Insurance Co., 73 N. Y., 480, 493; Prentice vs. Insurance Co., 77 N. 
Y., 483; and Brink vs. Insurance Co., 80 N. Y., 108. The principle 
is recognized in Robertson vs. Insurance Co. (88 N. Y., 541, 545), 
but was not applied, as in that case, as wel] as in Weed vs. Insur- 
ance Co. (116 N. Y., 106, 118), the company did not know of the facts 
relied upon to work a forfeiture when its action that was claimed 
to constitute a waiver was taken. The policy in question was 
void or valid as a whole. If any part was valid it was all valid. 
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The defendant could not enforce any part without practically ad- 
mitting that it was operative in all its parts. By demanding 
further proofs of loss, in fact and in form, it demanded that which 
it had contracted for, and thus attempted to enforce the contract 
in part. The insured complied with the demand, and was there- 
by put to expense and inconvenience, and thus the defendant suc- 
ceeded in enforcing the contract in part. It then knew, or is pre- 
sumed from the evidence and the verdict of the jury to have known, 
that the exhaust fan had been put in by the insured after the date 
of the policy: Hayatt vs. Clark, 118 N. Y., 563, 569. Knowing 
that it could insist upon a forfeiture on this ground and without 
attempting to reserve any right, it called on the insured to per- 
form their part of the contract, and thus put itself in the position 
of deliberately asserting its validity, and of insisting that it should 
be carried into effect. When, in turn, it was called upon to per- 
form its own part thereof, it could not recede from that position. 
It could not enforce the contract as valid in so far as it was favor- 
able, and resist it as void in so far as: it was unfavorable. 
After requiring performance from the insured with knowledge 
of the facts, it could not refuse performance on the ground 
that those facts had worked a forfeiture. We think, therefore, 
that the learned trial judge correctly announced and applied the 
law when he instructed the jury that, if they found the facts in 
accordance with the theory of the plaintiff, the defendant had 
waived its right to insist upon a forfeiture. As we find no excep- 
tion that requires a new trial, we think that the judgment should be 
affirmed, with costs. All concur, except Bradley and Haight, J J., 
not sitting. 
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SUPREME COURT OF MICHIGAN. 


LAMPHERE . 


Us. 


GRAND LODGE A. O. U. W.* 


Mandamus will not lie to compel payment of an assessment from an incor- 
porated lodge of Michigan at the instance of a supreme lodge outside the 
state and not subject to its laws, nor can the latter enforce penalties for 
non-payment. 


A. D. Griswotp and J. C. Surexps, for Relator. 

Henry C. Szsstons, for Respondent. 

By tHe Court. 

This is an application for a mandamus to compel the recognition 
of relator as a member of one of the subordinate lodges of the 
order of which respondent is the supreme governing authority in 
this state. As such member he stands insured by the respondent 
in the sum of $2,000, payable on his death, or on his surviving for 
a specified term of years. He stands suspended by the respond- 
ent, and thereby loses his insurance, for refusing to recognize the 
orders of the supreme lodge of the order, which is a corporation 
existing under the laws of Kentucky, and not subject to this juris- 
diction. The assessment was made to pay losses on risks taken by 
the order in other states and by other-state grand lodges. The 
respondent is a Michigan corporation, existing under chapter 94 of 
the Compiled Laws of 1871. 

The relator is not liable to pay the assessment. It is not com- 
petent for the respondent to subject itself or its members to a 
foreign authority in this way. There is no law of the state per- 
mitting it, nor could there be any law of the state which would 
subject a corporation created and existing under the laws of this 
state to the jurisdiction and control of a body existing in another 
state, and in no manner under the control of our laws. The attempt 

* Opinion Filed, January 13, 1882. 
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of the respondent to do this is un attempt to set aside and ignore the 
very law of its being. A mandamus will therefore issue as prayed. 

No point was made on the argument as to the propriety of afford- 
ing to the relator this particular remedy, and as the case is one in 
which the general law of the state under which respondent is or- 
ganized is being ignored and perverted, we are not disposed to go 
beyond an examination of the equities. 

But as individuals may now incorporate themselves for almost 
any lawful purpose, it must not be understood that because parties 
see fit to adopt that course instead of carrying on their joint oper- 
ations as partners or as unincorporated associates, this court is to 
take to itself the settlement of their quarrels and controversies by 
means of the writ of mandamus: McBride vs. Grand Rapids, 32 
Mich., 360; Water Com’rs vs. East Saginaw, 33 Mich., 164; Meister 
vs. Anshei, 37 Mich., 542. This is a discretionary writ, and in gen- 
eral we shall decline to interfere by means of it in the controver- 
sies of private corporations when the facts are not such as to be 
important on public grounds, or such as would justify our interfer- 
ence if corporate powers did not exist. The better way is for par- 
ties wronged by the action of such bodies to seek the proper 
remedy in common-law suits. 





